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Docket Entries 


CIVIL DOCKET 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Proceedings 263-63 


Deposit for cost by 
Complaint, appearance filed 


Summons, copies (6) and copies (6) of Com- 
plaint issued. All ser 1-31-63; US Atty ser 
2-5- Atty Gen ser 2-8-63; 

Stipulation extending time for defts to answer 
to and including 5-6-63. filed 


Stipulation extending time for defts to answer 
to & including 5-16-63. (FIAT) 
McGuire, C.J. 


Stipulation extending time for deft to answer 
to & including 5-24-68. (FIAT) (N) Pine, J. 


Motion of defts to dismiss & alternative mo- 
tion for summary judgment; app. David C. 
Acheson, Charles T. Duncan, Joseph M. Han- 
non & Gil Zimmerman; ¢c/m 5-23-63; state- 
ment of material facts; P & A; exhibits Nos. 
1-17; MC 5-28-63. filed 


2A 
Proceedings 


Motion of National Distillers & Chemical Corp. 
Shenley Industries, Inc. & Stitzel-Weller Dis- 
tillery, Inc. for leave to intervene as defts; 
app. of Whiteford, Hart, Carmody & Wilson 
& Cooke & Beneman & John D. McElroy; 
deposit by Strickler, $5.00; ¢/m 5-24-63; ex- 
hibit “B” exhibit; P & A; exhibit (motion 
& statement) ; MC 5-27-68. filed 

Stipulation extending time to respond to mo- 
tion for leave to intervene to & including 
July 1, 1968 & the time to reply to motions 
to dismiss or for summary judgment to & 
including July 10, 1963. filed 


Opposition of pltff to joint application of 3 of 
pltff’s competitors for leave to intervene; c/m 
7-1-63. fi 


Stipulation extending time for pltff to respond 
to defts’ motion for summary judgment to & 
including 8-12-63. filed 


Stipulation extending to and including 9-16-63 
time for pltffs to respond to deft’s motion to 
dismiss or for summary judgment. filed. 


Stipulation extending time for pltf to respond 
to deft’s motion to dismiss or for summary 
judgment to 10-28-63. filed 


Reply of applicants to pltf’s opposition to mo- 
tion to intervene; ¢/m 9-13-63. filed 


Supplemental memorandum of pltf in opposition 
to motion to intervene; c/m 10-38-63. filed 


Notice by pltf to take deposition of intervenors; 
c/s 10-10-63. 
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Proceedings 


Notice by pltf to take deposition of Dr. Alex 
P. Mathers; c/s 10-10-63. filed 


Motion of deft to quash and for other pro- 
tective order; ¢/m 10-16-68; P&A; M.C. 10- 
16-68; appearance of David C. Acheson, 
Charles T. Duncan, Joseph M. Hannon and 
Gil Zimmerman. filed 


Order granting National Distillers and Chemi- 
cal Corporation, Shenley Industries, Inc. and 
Stitzel-Weller Distillery, Inc. leave to inter- 
vene as party defts. (N) McGarraghy, J. 


Notice of hearing of motion; c/s 10-17-63. 


Motion of defts #5, 6, and #7 to quash taking 
deposition or for protective order; ¢/m 10- 
18-63; P&A. filed 


Memorandum of P&A of pltf in opposition to 
motions to quash and/or for protective order; 
¢/s 10-21-63. filed 


Consent order fixing procedural dates; setting 
hearing on motion for summary judgment on 
Dec. 12, 1963 at 10:00 am. (N) McGarra- 
ghy, J. 


Reply of defts to pltf’s opposition to motion to 
quash or for protective order; ¢c/m 11-4-63. 
filed 


Order staying depositions noticed by pltf pend- 
ing disposition of motions to dismiss or for 
summary judgment. (N) McGarraghy, J. 


4A 
Proceedings 


Transcript of proceedings, 10-8-68, pp. 1-35. 
(Rep.-Ida Z. Watson. Court’s copy.) filed 


Opposition of pltf to motion of defts and inter- 
venors to dismiss and alternative motions for 
summary judgment; ¢/s 11-27-63; affidavit 
exhibits A through E; affidavits (2); ex- 
hibits F,G,H,I (4 small bottles). filed 


Motion of defts to strike pltf’s affidavits and 
exhibits; c/m 12-6-63; M.C. 12-6-63. filed 


Points and authorities of defts in reply to pltf’s 
opposition to motions to dismiss and alterna- 
tive motions for summary judgment; c/m 

fil 


12-6-63. 


Statement of pltf of genuine issues; c/m 12-6- 
63. filed 


Motion to dismiss and alternative motion for 
summary judgment argued and taken under 
advisement. McGarraghy, J. 


Opposition of pltf to defts’ motion to strike 
pltfs’ affidavits and exhibits A thru H; c/m 
12-13-63. filed 


Memorandum opinion granting defts’ motions 
for summary judgment & granting defts’ mo- 
tion to strike pltf’s affidavits & attached ex- 
hibits. (Signed Dec. 20, 1963) (N) 

McGarraghy, J. 


5A 
Proceedings 


Order granting defts’ and intervenors’ motions 
for summary judgment; granting defts’ mo- 
tion to strike pltf’s affidavits and attached 
exhibits; declaring all other matters in the 
case to be moot and dismissing the action. 
(N) McGarraghy, J. 


Jan. 17 Notice of appeal by pltf; copies mailed to David 
C. Acheson and Whiteford, Hart, Carmody 
and Wilson; deposit by Jones, $5.00. _ filed 


Jan. 29 Cost bond on appeal of pltf in amount of 
$250.00 with the Travelers Indemnity Co., 
approved and (fiat). Keech, J. 
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[Filed January 29, 1963] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 263-63 


JoserH E. SEAGRAM & SONS, INC., a corporation, d/b/a 
Calvert Distilling Co., Washington Boulevard, Balti- 
more, Md. (P. 0. Box 208) 

Plaintiff, 
v. 


Hon. Doucias DILLON, individually, and as Secretary of 
the Treasury of the United States of America Treas- 
ury Department, Washington 25, D. C. 

Hon. Mortimer M. CAPLIN, individually and as Commis- 
sioner of Internal Revenue, Department of the Treas- 
ury, United States of America, Twelfth and Consti- 
tution Avenue, N. W., Washington 25, D. C. 

Hon. DoNALD W. BACON, individually and as Assistant 
Commissioner (Compliance) of Internal Revenue, 
Department of the Treasury, United States of America 
Twelfth and Constitution Avenue, N. W., Washington 
25, D. C. 

Hon. Dwicut E. AVIS, individually and as Director of the 
Alcohol and Tobacco Tax Division of the Internal 
Revenue Service, Department of the Treasury, United 
States of America Twelfth and Constitution Avenue, 
N. W., Washington 25, D. C. 

Defendants. 


COMPLAINT 


(Suit for Declaratory Judgment, Injunction, and 
to Annul and Suspend Final Action by the 
Secretary of the Treasury) 


1. The Plaintiff, Joseph E. Seagram & Sons, Inc., 
d/b/a Calvert Distilling Co., is a corporation organized 


TA 


and existing under the laws of the State of Indiana, 
which has offices on Washington Boulevard, Baltimore, 
Maryland. It is engaged in the business of distilling, 
blending and bottling alcoholic beverages for sale through- 
out the United States and elsewhere and is duly author- 
ized under Federal and State laws to engage in such busi- 
ness. The amount in controversy exclusive of interest 
and costs exceeds ten thousand dollars ($10,000), and 
this court has jurisdiction by virtue of the provisions of 
Title 11, Sections 305 and 306 of the District of Colum- 
bia Code, 1961 Edition, Title 27, Section 205(e) and 
Title 28, Sections 1831, 1332, 1651 and 2201, United 
States Code. 


2. Defendant Dillon is the Secretary of the Treasury 
of the United States having his official residence in the 
District of Columbia. He is charged, inter alia, with the 
duty of administering the Internal Revenue Laws of the 


United States and of approving and promulgating all 
regulations issued pursuant to the Federal Alcohol Ad- 
ministration Act (27 U.S.C. Secs. 201-212; 49 Stat 977). 


8. Defendant Caplin is the Commissioner of Internal 
Revenue having his official residence in the District of 
Columbia. He is charged, inter alia, with the duty of ad- 
ministering the Federal Alcohol Administration Act, and, 
subject to the approval of the Secretary of the Treasury, 
prescribing rules and regulations under such Act. 


4. Defendant Bacon is Assistant Commissioner (Com- 
pliance) of Internal Revenue having his official residence 
in the District of Columbia. Subject to the supervision 
and direction of the Secretary of the Treasury and the 
Commissioner of Internal Revenue, he supervises, inter 
alia, the administering of the provisions of the Federal 
Alcohol Administration Act, including those dealing with 
the labeling and advertising of alcoholic beverages. 
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[Filed January 29, 1963] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 268-63 


JosePH E. SEAGRAM & Sons, INC., a corporation, d/b/a 
Calvert Distilling Co., Washington Boulevard, Balti- 
more, Md. (P. O. Box 208) 

Plaintiff, 
v. 


Hon. DouGLAS DILLON, individually, and as Secretary of 
the Treasury of the United States of America Treas- 
ury Department, Washington 25, D. C. 

Hon. Mortimer M. Carin, individually and as Commis- 
sioner of Internal Revenue, Department of the Treas- 
ury, United States of America, Twelfth and Consti- 
tution Avenue, N. W., Washington 25, D. C. 

Hon. DoNALD W. BACON, individually and as Assistant 
Commissioner (Compliance) of Internal Revenue, 
Department of the Treasury, United States of America 
Twelfth and Constitution Avenue, N. W., Washington 
25, D. C. 

Hon. Dwicut E. Avis, individually and as Director of the 
Alcohol and Tobacco Tax Division of the Internal 
Revenue Service, Department of the Treasury, United 
States of America Twelfth and Constitution Avenue, 
N. W., Washington 25, D. C. 

Defendants. 


COMPLAINT 


(Suit for Declaratory Judgment, Injunction, and 
to Annul and Suspend Final Action by the 
Secretary of the Treasury) 


1. The Plaintiff, Joseph E. Seagram & Sons, Inc., 
d/b/a Calvert Distilling Co., is a corporation organized 


TA 


and existing under the laws of the State of Indiana, 
which has offices on Washington Boulevard, Baltimore, 
Maryland. It is engaged in the business of distilling, 
blending and bottling alcoholic beverages for sale through- 
out the United States and elsewhere and is duly author- 
ized under Federal and State laws to engage in such busi- 
ness. The amount in controversy exclusive of interest 
and costs exceeds ten thousand dollars ($10,000), and 
this court has jurisdiction by virtue of the provisions of 
Title 11, Sections 305 and 306 of the District of Colum- 
bia Code, 1961 Edition, Title 27, Section 205(e) and 
Title 28, Sections 1331, 1332, 1651 and 2201, United 
States Code. 


2. Defendant Dillon is the Secretary of the Treasury 
of the United States having his official residence in the 
District of Columbia. He is charged, inter alia, with the 
duty of administering the Internal Revenue Laws of the 


United States and of approving and promulgating all 
regulations issued pursuant to the Federal Alcohol Ad- 
ministration Act (27 U.S.C. Secs. 201-212; 49 Stat 977). 


8. Defendant Caplin is the Commissioner of Internal 
Revenue having his official residence in the District of 
Columbia. He is charged, inter alia, with the duty of ad- 
ministering the Federal Alcohol Administration Act, and, 
subject to the approval of the Secretary of the Treasury, 
prescribing rules and regulations under such Act. 


4. Defendant Bacon is Assistant Commissioner (Com- 
pliance) of Internal Revenue having his official residence 
in the District of Columbia. Subject to the supervision 
and direction of the Secretary of the Treasury and the 
Commissioner of Internal Revenue, he supervises, inter 
alia, the administering of the provisions of the Federal 
Alcohol Administration Act, including those dealing with 
the labeling and advertising of alcoholic beverages. 


8A 


5. Defendant Avis is the Director of the Alcohol and 
Tobacco Tax Division of the Internal Revenue Service 
having his official residence in the District of Columbia. 
Subject to the supervision and direction of the Secretary 
of the Treasury, the Commissioner and Assistant Com- 
missioner (Compliance) of Internal Revenue, he ad- 
ministers, inter alia, the provisions of the Federal Alcohol 
Administration Act, including those dealing with the 
labeling and advertising of alcoholic beverages. 


6. The defendants are sued in both their indvidual and 
official capacities. 


7. For more than four years last past plaintiff has 
been engaged in the special distillation and storage of 
certain grain neutral spirits. These grain neutral spirits 
were stored in specially selected used barrels (cooperage) 
which had been previously used for aging plaintiffs fine 
whiskies. The storage of plaintiff’s specially distilled 
grain neutral spirits for at least four years in specially 
selected used cooperage resulted in grain neutral spirits 
whose chemical and physical properties and composition 
are substantially and demonstrably different from grain 
neutral spirits which have not been so distilled and stored 
and imparts unique, readily identifiable, and distinctively 
different taste, aroma and characteristics to such grain 
neutral spirits. 


8. Plaintiff was also, simultaneously with the grain neu- 
tral spirits storage program outlined above, carrying on 
a program of aging fine whiskies. After the grain neutral 
spirits have been stored in the used cooperage as de- 
scribed above for a period of at least four years plaintiff 
has withdrawn and proposes to continue to withdraw 
them from storage and has blended and proposes to con- 
tinue to blend them with its fine aged whiskies to pro- 
duce a superior blended whiskey to be sold to the public 
under the name of “Calvert Extra”. “Calvert Extra” was 
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designed to contain not less than twenty per cent (20%) 
by volume of 100 proof straight whiskey and not less than 
twenty per cent (20%) nor more than eighty (80%) by 
volume of plaintiff’s above described specially distilled and 
stored grain neutral spirits. 


9. On or about January 28, 1963, plaintiff filed an 
application with the Director of the Alcohol and Tobacco 
Tax Division for a Certificate of Label Approval, under 
the Federal Alcohol Administration Act, covering a set 
of labels for “Calvert Extra” Blended Whiskey, copies of 
which are affixed immediately hereafter: 


ED WHISKEY 


SIME IOT PPS TIM 
. hy hook 


K LABEL 


CALVERT 
EXTRA 


Catvert Extra was begun years ago when these 
Spirits and whiskies were put aside The grain 
Neutral spirits in this product contribute a 
unique delighttul taste of thei own, the re 
sult of a special distillation process and of 
storage for at least four years in specially 
selected used cooperage barrels which were 
previously used for aging our fine whiskies 


Today only Calvert has the combination of 
Spirits and choice straight whisnies to create 
this superd blend of unique character and 
unsurpassed smoothness CALVERT EXTRA 


EEE 


BLENDED WHISKEY 
86 PROOF 


ntownme 


BEST COPY AVAILABLE 


from the original bound volume 
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10. Under date of January 28, 1963, defendant Avis 
issued a Notice of Denial of plaintiff’s Label Certificate 
Application, stating inter alia: 


“4, Your certificate application, under the labeling 
provisions of the Federal Alcohol Administration Act 
and regulations pursuant thereto, dated as shown in 
item 3, to cover products the containers of which 
bear the labels affixed to such application, and identi- 
fied in items 1 and 2 above has been duly considered, 
and is hereby denied for the following reasons: 


“All of the wording on the back label to the 
effect that the grain neutral spirits in the prod- 
uct were put aside years ago, and that such 
spirits have been stored “* * * for at least four 
years in specially selected used cooperage—bar- 
rels which were previously used for aging fine 
whiskies” must be deleted to conform with the 
distilled spirits labeling regulations (27 CFR 
5.39 (d)). This section of the regulations pro- 


vides “Age, maturity, or similar statements or 


Hoy 


representations as to neutral spirits are 
misleading and are prohibited from being stated 
on any label.” ” 


11. Section 5(e) of the Federal Alcohol Administration 
Act (27 U.S.C. 205(e)) provides that it shall be un- 
lawful for specified persons, including distillers, rectifiers 
and blenders, to sell, ship or deliver liquor products 


“unless such products are bottled, packaged and 
labeled in conformity with such regulations, to be 
prescribed by the Secretary of the Treasury, with 
respect to packaging, marking, branding, and _label- 
ing and size and fill of container 


(1) As will prohibit deception of the consumer 
with respect to such products or the quality 
thereof and as will prohibit, irrespective of 
falsity, such statements relating to age, 
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manufacturing processes, analyses, guaran- 
tees, and scientific or irrelevant matters as 
the Secretary of the Treasury finds to be 
likely to mislead the consumer; 


as will provide the consumer with adequate 
information as to the identity and quality 
of the products [and] the alcoholic content 
thereof .. .; 


) as will require an accurate statement, in the 
case of distilled spirits . . . produced by 
blending or recitification, if neutral spirits 
have been used in the production thereof, 
informing the consumer of the percentage 
of neutral spirits so used and of the name 
of the commodity from which such neutral 
spirits have been distilled . . .” 


Regulations were issued pursuant to Section 5(e) in 
1936 by the Administrator. The office of Administrator 
has since been abolished and his powers and duties trans- 
ferred to the Secretary of the Treasury (Reorganization 
Plan III of 1940, 54 Stat. 1232). Regulation 5.39 (c) 
formerly 5.39(d)) states: 


“Age, maturity, or similar statements or representa- 
tions as to neutral spirits .. . are misleading and 
are prohibited from being stated on any label.” 


Regulation 5.21(a) provides: 


“ ‘Neutral spirits’ or ‘alcohol’ are distilled spirits dis- 
tilled from any material at or above 190 proof, 
whether or not such proof is subsequently reduced.” 


12. Each and every statement made on the back label 
set forth in paragraph 9 hereof is in all respects true and 
is in no way misleading to the consumer of the alcoholic 
beverage. 


18. The back label set forth in paragraph 9 hereof is 
in no way in contravention of either the statute (27 U.S.C. 
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$205(e)) or the regulation (27 C.F.R. $5.39(c)) and 
the decision of the Director to the contrary was erroneous, 
arbitrary, and capricious. 


14. If it should be held that the aforesaid label is in 
violation of the regulation (27 C.F.R. $5.39(c)) then the 
said regulation is null and void since it exceeds the 
powers granted to the Secretary by the statute. 


15. Defendants’ regulation (27 C.F.R. §5.89(a)), in 
conformity with the statutory purpose of preventing de- 
ception as to quality and unfair competition and to pro- 
vide the consumer with adequate information with ref- 
erence to the identity and quality of the product, requires 
a distiller and blender of whiskey who stores his product 
in reused cooperage to affirmatively state on the label of 
such whiskey the fact that it has been stored in reused 
cooperage. Nevertheless, however, defendants’ regulation 
(27 C.F.R. §5.39(c)), as interpreted by defendants, ab- 
solutely prohibits a distiller and blender of grain neutral 
spirits who stores his product in reused cooperage from 
affirmatively stating on the label thereof that such grain 
neutral spirits have been stored in reused cooperage. De- 
fendants’ regulation, as so interpreted, has no rational 
relation to the statutory purpose above referred to and is 
arbitrary, capricious and in excess of statutory authority. 


16. Since the storage of plaintiff’s specially distilled 
grain neutral spirits in specially selected used cooperage 
as hereinabove described does, in fact, improve the aroma, 
taste, quality and other characteristics of such grain 
neutral spirits it is arbitrary and capricious and beyond 
the scope of the authority of defendants to promulgate a 
regulation (27 C.F.R. 5.39(c)) which would prevent 
plaintiff from making this true statement on its label. 
Such a regulation has no reasonable relation to the pur- 
poses of the statute (27 U.S.C. 205(e)) which are to 
prevent deception and unfair competition and to provide 
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the consumer with adequate information with reference 
to the identity and quality of the product and the alcoholic 
content thereof. 


17. Plaintiff has devoted years of effort and expended 
large sums of money in the preparation of these specially 
distilled and stored grain neutral spirits and defendants’ 
acts in prohibiting plaintiff from properly labeling “Cal- 
vert Extra” is arbitrary and capricious and will irre- 
parably and unjustifiably injure plaintiff. 


18. Plaintiff has exhausted its administrative remedies 
and has no adequate remedy at law. 


WHEREFORE, plaintiff prays this Honorable Court: 


1. For a decree annuling and suspending the action of 
the defendants in denying plaintiff’s application for a 
certificate of Label Approval under the Federal Alcohol 
Administration Act. 


2. For a decree declaring defendants regulation 5.39 (¢) 
invalid and beyond the authority granted to defendant 
Dillon by the Federal Alcohol Administration Act. 


8. For a decree enjoining defendants from denying 
plaintiff its rights under the said Federal Alcohol Ad- 
ministration Act. 


4. For a decree declaring that plaintiff’s label as sub- 
mitted is not misleading. 


5. For a decree ordering defendants to issue plaintiff 
a Certificate of Label Approval under the Federal Alcohol 
Administration Act. 
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6. For such other and further relief as the nature of 
the case may require and to the Court may seem just 
and proper. 


HoGANn & HARTSON 


By Edmund L. Jones 
EDMUND L. JONES 


By C. Frank Reifsnyder 
C. FRANK REIFSNYDER 
800 Colorado Building 
Washington 5, D. C. 


WHITE & CASE 


By Orison S. Marden 
ORISON S. MARDEN 


By William D. Conwell 
WILLIAM D. CONWELL 
14 Wall Street 
New York, New York 
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* * * * 


DEFENDANTS’ 
MOTION TO DISMISS; AND ALTERNATIVE 
MOTION FOR SUMMARY JUDGMENT 


Come now the defendants by their attorney, the United 
States Attorney for the District of Columbia, and re- 
spectfully move the Court to dismiss this action for 
failure to state a claim upon which relief can be granted. 


In the alternative, defendants move the Court for sum- 
mary judgment on the ground that there is no issue as 
to any material fact and defendants are entitled to judg- 
ment as a matter of law. Incorporated herein and made 
a part of the motion for summary judgment by attach- 
ment are the certified records of the Treasury Depart- 
ment relating to this matter, identified as indicated: 


Description of 
Government Exhibit Govt. Ex. No. 


Denial dated January 2, 1963, of 1 
plaintiff’s first application for 

approval of label under the Federal 

Alcohol Administration Act 


Denial dated January 28, 1963, of 
plaintiff’s second application for 
approval of label under the Federal 
Alcohol Administration Act 


Approval dated February 11, 1963, of 
plaintiff’s third application for 

label certificate under the Federal 
Alcohol Administration Act (for plant 
at Louisville, Kentucky) 


Description of 
Government Exhibit Govt. Ex. No. 


Approval dated February 11, 1963, 4 
of plaintiff’s fourth application 

for label certificate under the 

Federal Alcohol Administration 

Act (for plant at Baltimore, 

Maryland) 

Federal Alcohol Control Administration 
Misbranding Regulations, Series 1, 

Revision 1, August 10, 1934 


AM-225 issued by the Federal Alcohol 
Control Administration on September 21, 
1934, containing Misbranding Rulings 
Nos. 1 to 15 


Federal Alcohol Administration Notice 
of Hearing with Reference to Proposed 
Distilled spirits Misbranding Regulations, 
dated October 14, 1935 


AM-275 issued by the Federal Alcohol 
Control Administration on November 20, 
1934, containing Misbranding Rulings 
Nos. 49 to 66 


Federal Alcohol Control Administration 
Regulations Relating to False Advertising 
and Misbranding of Distilled Spirits, 
issued May 13, 1935 


Pertinent excerpts from Transcript 

of 1948 Hearing Convened to Consider 
Proposals for Amendments to Regulation 
No. 5, 27 C.F.R., Part 5 


Pertinent excerpts from Transcript of 
1956 Hearing Convened to Consider 
Proposals for Amendments to Regulation 
No. 5, 27 C.F.R., Part 5 (at 
Washington, D.C.) 
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Description of Government Exhibit 
Govt. Ex. 


Pertinent excerpts from Transcript of 1956 12 
Hearing Convened to Consider Proposals for 
Amendments to Regulation No. 5, 27 C.F.R., 

Part 5 (at San Francisco, California) 


Supplementary Letter Memorandum dated 
January 10, 1957, submitted by the League of 
Distilled Spirits Rectifiers, Inc., in 

connection with 1956 Hearing 


Supplementary Brief Received January 
4, 1957, submitted by the Distillers Company, 
Ltd., in connection with 1956 Hearing 


Supplementary Letter dated December 4, 1956, 
submitted by the National Distillers 

Products Corp., in connection with 1956 
Hearing 


Telegram dated December 4, 1956, 
submitted by the Fleischman Distilling 
Corp., in connection with 1956 Hearing 


Telegram and Statement of Views dated 
December 4, 1956, submitted by the Barton 
Distilling Company, in connection with 
1956 Hearing 
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In support of the motion to dismiss and the alternative 
motion for summary judgment, defendants herewith sub- 
mit a Memorandum of Points and Authorities. And in 
support of the motion for summary judgment, defendants 
also submit a Statement of Material Facts. 


/s/ David C. Acheson 
DAVID C. ACHESON 
United States Attorney 


/s/ Charles T. Duncan 
CHARLES T. DUNCAN, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 


JOSEPH M. HANNON 
Assistant United States Attorney 


/s/ Gil Zimmerman 
GIL ZIMMERMAN 
Assistant United States Attorney 


Of Counsel: 


ARTHUR G. BARNHART, Attorney 
Aleohol and Tobacco Tax Legal Division 
Office of Chief Counsel 

Internal Revenue Service 


* * 
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DEFENDANTS’ 
STATEMENT OF MATERIAL FACTS PURSUANT 
TO LOCAL RULE 9(h), IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 


Defendants adopt as their Statement of Material Facts 
in support of their motion for summary judgment the 
facts as set forth in their memorandum of points and 
authorities. 


/s/ David C. Acheson 
Davip C. ACHESON 
United States Attorney 


/s/ Charles T. Duncan 
CHARLES T. DUNCAN, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
JosEPH M. HANNON 
Assistant United States Attorney 


/s/ Gil Zimmerman 
GIL ZIMMERMAN 
Assistant United States Attorney 


Of Counsel: 
ARTHUR G. BARNHART, Attorney 
Alcohol and Tobacco Tax Legal Division 


Office of Chief Counsel 
Internal Revenue Service 
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Govt. Ex. 2 
SEAGRAM v. DILLON 
Civil Action 263-63 
Form 1651 (Rev. July 1958) 


U. S. Treasury Department - Internal Revenue Service 


NOTICE OF DENIAL OF LABEL CERTIFICATE 
APPLICATION UNDER THE FEDERAL ALCOHOL 
ADMINISTRATION ACT 


Name and Address of Permittee 


TO: JOSEPH E. SEAGRAM & SONS, INC.; d/b/a 
CALVERT DISTILLING CO.; Washington 
Boulevard, three miles south of Baltimore, Md. 
(P. O. Box 208) 


1. Brand name: CALVERT EXTRA; 2. Class and Type: 
Blended Whiskey; 3. Date of certificate application: Jan- 
uary 25, 1963. 


4. Your certificate application, under the labeling pro- 
visions of the Federal Alcohol Administration Act and 
regulations pursuant thereto, dated as shown in item 3, to 
cover products the containers of which bear the labels 
affixed to such application, and identified in items 1 and 
2 above has been duly considered, and is hereby denied for 
the following reasons: All of the wording on the back 
label to the effect that the grain neutral spirits in the 
product were put aside years ago, and that such spirits 
have been stored “* * * for at least four years in specially 
selected used cooperage—barrels which were previously 
used for aging fine whiskies” must be deleted to conform 
with the distilled spirits labeling regulations (27 CFR 
5.39(d)). This section of the regulations provides “Age, 
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maturity, or similar statements or representations as to 
neutral spirits * * * are misleading and are prohibited 
from being stated on any label.” 


FSchildwachter/eib 
1/28/63 


5. Date: January 28, 1963; 6. Director, Alcohol and To- 
bacco Tax Division: 


/s/ Dwight E. Avis 


Form 1649 (Rev. 9-57) (Combines Form 1647 and Form 
1649) 


U. S. Treasury Department—Internal Revenue Service 


LABEL APPROVAL 
Under Federal Alcohol Administration Act 
Section I Application 


1. Applicant’s Serial No. (/f any) 


2. Name of Permittee as Shown on Basic Permit, or 
Name of Brewer (Include trade name, if used on these 
labels) and P. O. Address of Bottling Plant: JOSEPH 
E. SEAGRAM & SONS, INC., d/b/a CALVERT DIS- 
TILLING CO.; Washington Boulevard, three miles south 
of Baltimore, Md. 


3. IN CASE OF IMPORTS ONLY (Permittee is) 
(Check applicable box) 


(] IMPORTER [L] TRANSFEREE IN BOND 
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4. Basic Permit No.: DSP-MD-3 


5. The above listed permittee hereby makes application 
for a certificate of label approval for an alcoholic bever- 
age to be introduced in commerce in containers bearing 
the labels affixed hereto, and identified as: A. Brand 
name: CALVERT EXTRA; B. Class and type: BLEND- 
ED WHISKEY. 


6. State any wording, except required indicia on con- 
tainer, not shown on labels. (Caps, celoseals, etc.) If 
optional so indicate. 


7. Certificate to be mailed to (Name and address) 


The applicant hereby declares, under the penalties of 
perjury, that to the best of his knowledge and belief all 
statements appearing in this application, including repre- 
sentations on labels and in supplementary documents, are 
true and correct, and truly and correctly represent the 
contents of the containers to which such labels will be 
applied. 


8. Date: Jan. 25, 1963 


Signature of applicant or signature and title of author- 
ized agent: /s/ Frederick J. Lind, Vice President. 


* * * * 
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LABEL APPROVAL 


For Use of Internal Revenue Service Only 
FRONT LABE!, 


BLENDED WHISKEY 


BACK LABEL 


‘ Wh 
CALVERT 
ENTRA 
Calvert Extra was begun years ago when these 
Spirits and whiskies were put aside The grain 
Neutral spirits in this product contribute a 
unique. delighttul taste of thei own, the re 
sult of a special distillation process and of 
Storage for at least four years in specially 
selected used cooperage — barrels which were 
previously used for aging our fine whiskies 


Today only Calvert has the combination of | 
spirits and choice straight whiskies to create | 
this superd blend of unique character and 
unsurpassed smoothness CALVERT EXTRA 


me 


BLENDED WHISKEY 
86 PROOF 


mismves in This product ate 

1 or more Old Thirty tive per cent 

fraught whiskies arty five per cent eral 
neutral spirits Twenty five per cent 
straight whiskies four years old sin per 
cent straint whismies five years vid, tour 
Der cent straight whiskies Six years old 


BEST COPY AVAILABLE 


from the original bound volume 
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Form 1649 (Rev. 9-57) (Combines Form 1647 and Form 
1649) 


U. S. Treasury Department—Internal Revenue Service 


LABEL APPROVAL 
Under Federal Alcohol Administration Act 


1. Applicant’s Serial No.: (Jf any) L-8-63 
Section I Application 


2. Name of Permittee as Shown on Basic Permit, or 
Name of Brewer (Include trade name, if used on these 
labels) and P.O. Address of Bottling Plant: JOSEPH E. 
SEAGRAM & SONS, INC., d/b/a Calvert Distilling Co.; 
Seventh Street Road; P.O. Box 240, Louisville, Kentucky 


3. IN CASE OF IMPORTS ONLY (Permittee is) 
(Check applicable box) 


[_] IMPORTER [_] TRANSFEREE IN BOND 
4. Basic Permit No.: CIN-DRB-27 


5. The above listed permittee hereby makes application 
for a certificate of label approval for an alcoholic beverage 
to be introduced in commerce in containers bearing the 
labels affixed hereto, and identified as: A. Brand name: 
CALVERT EXTRA; B. Class and type: BLENDED 
WHISKEY. 


6. State any wording, except required indicia on con- 
tainer, not shown on labels. (Caps, celoseals, etc.) If 
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optional so indicate: NET CONTENTS BLOWN IN 
BOTTLE 


7. Certificate to be mailed to (name and address) : 


N. Cheper, Joseph E. Seagram & Sons, Inc., 375 Park 
Ave., New York 22, New York & G. A. Ochs, Joseph 
E. Seagram & Sons, Inc., P. 0. Box 240, Louisville, Ken- 
tucky. 


The applicant hereby declares, under the penalties of 
perjury, that to the best of his knowledge and belief all 
statements appearing in this application, including repre- 
sentations on labels and in supplementary documents, are 
true and correct, and truly and correctly represent the 
contents of the containers to which such labels will be 
applied. 


8. Date: February 8, 1963 


Signature of applicant or signature and title of author- 


ized agent: JOSEPH E. SEAGRAM & SONS, INC., 
d/b/a Calvert Distilling Co., /s/ N. Cheper, N. CHEPER, 
Attorney-in-Fact. 


* * * * 


9. Date issued: February 11, 1963 
Director, Alcohol and Tobacco Tax Division: 


/s/ Dwight E. Avis 


“ 


APP, SERIAL NO., If ANY 


IN ACCORDANCE Lee: § 


CALVERT 
AED 


-_—_—: 


BLENDED WHISKEY 
F 


years old, tour 
es six yrars old 
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H-& 
BEST COPY AVAILABLE 


from the origina! bound volume 
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Form 1649 (Rev. 9-57) (Combines Form 1647 and Form 
1649) 


U. §. Treasury Department—Internal Revenue Service 


LABEL APPROVAL 
Under Federal Alcohol Administration Act 
1. Applicant’s Serial No. (If any) 


Section I Application 


2. Name of Permittee as Shown on Basic Permit, or 
Name of Brewer (Include trade name, if used on these 
labels) and P.O. Address of Bottling Plant: JOSEPH 
E. SEAGRAM & SONS, INC., d/b/a Calvert Distilling 
Co., Washington Boulevard, 3 miles south of Baltimore, 
Maryland, P.O. Box 208, Baltimore, Maryland. 


3. IN CASE OF IMPORTS ONLY (Permitee is) 
(Check applicable box) 


([] IMPORTER [L] TRANSFEREE IN BOND 
4, Basic Permit No.: PHI-DRB-17 


5. The above listed permittee hereby makes application 
for a certificate of label approval for an alcoholic beverage 
to be introduced in commerce in containers bearing the 
labels affixed hereto, and identified as: A. Brand name: 
CALVERT EXTRA; B. Class and type: BLENDED 
WHISKEY 


6. State any wording, except required indicia on con- 
tainer, not shown on labels. (Caps, celoseals, etc.) If 
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optional so indicate: NET CONTENTS BLOWN IN 
BOTTLE 


7. Certificate to be Mailed to (Name and address) : N. 
Cheper, Joseph E. Seagram & Sons, Inc., 375 Park Ave., 
New York 22, New York & A. Theriault, Joseph 
E. Seagram & Sons, Inc., P.O. Box 208, Baltimore 3, 
Maryland. 


The applicant hereby declares, under the penalties of 
perjury, that to the best of his knowledge and belief all 
statements appearing in this application, including rep- 
resentations on labels and in supplementary documents, 
are true and correct, and truly and correctly represent 
the contents of the containers to which such labels will be 
applied. 


8. Date: February 8, 1963 


Signature of Applicant or Signature and Title of 
Authorized Agent: JOSEPH E. SEAGRAM & SONS, 


INC., d/b/a Calvert Distilling Co.; /s/ N. Cheper, N. 
CHEPER, Attorney-in-Fact 


* * * * 


9. Date issued: February 11, 1963 


Director, Alcohol and Tobacco Tax Division: /s/ Dwight 
E. Avis. 


APP. SERIAL NO., IF ANY 


APPROVED = 
5 i LABEL APPROVAL & 


FOR USE OF INTERNAL REVENUE SERVICE ONLY 
REMARKS 


“TS MIDE IN ACCORDANCE Legs: § 


Foca cael A 


AST re apr fe Tatas MUST C 
OR EN .ClD int COVTLE OR CONTALJER 


Se ee 


AFFIX LABELS BELOW 


CAIVER| 


_ FULL QUART 


CALVERT 


BLENDED WHISKEY 
86 PROOF 


\ 
# U, 3, GOVERNMENT PRINTING OFFICE : 1987 © = 430115 


A-g 


BEST COPY AVAILABLE 


from the original bound volume 


ronu 1649 tncy. 957) | 
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Civil Action 263-63 
SEAGRAM v. DILLON 


FEDERAL ALCOHOL CONTROL ADMINISTRATION 
Washington, D. C. 


MISBRANDING RULINGS NOS. 1 to 15 


September 21, 1934. 


AM-225 
EXPLANATORY STATEMENT 


The several codes of fair competition for the alcoholic 
beverage industries each prohibit the publication or dis- 
semination in any manner of any false advertisement of 
alcoholic beverages, and the sale or other introduction 
into commerce of alcoholic beverages that are mis- 
branded within the meaning of the Federal Food 
& Drug Act, or that do not conform to stand- 
ards of fill, standards of identity, standards of 
quality or label requirements prescribed by regulations 
of the Federal Alcohol Control Administration. 


The Administration now has in force regulations relat- 
ing to the standards of identity, standards of fill and label 
requirements for distilled spirits. For the information 
of members of the alcoholic beverage industries the Ad- 
ministration is publishing from time to time a series of 
mimeographs entitled “Misbranding Rulings”. The series 
includes rulings and interpretations, formal and informal, 
and other materials of general interest relating to the 
administration of the said code provisions and regulations. 
These rulings and interpretations, except where specific- 
ally indicated, have not been acted upon by the Board of 
the Federal Alcohol Control Administration. They, there- 
fore, do not modify the said code provisions or regulations 
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and are subject to withdrawal or modification by subse- 
quent action of the Board of the Federal Alcohol Control 
Administration. 


Each ruling is numbered in sequence and may be refer- 
red to as “Misbranding Ruling No. segs 


* * * * 


RULING NO. 4.—Statement of Age of Distilled Spirits. 
Memoranda of General Counsel’s office, 
August 30, 1934. 


There follows in outline form the various requirements 
under section 11 (a), 12 (i) and other provisions of the 
revised labeling regulations for distilled spirits with re- 
spect to statements of age for domestic whiskeys, foreign 
whiskeys, rum and brandy (cognac) and miscellaneous dis- 
tilled spirits. 


This memorandum will serve as a guide to the legal divi- 
sion in administering the requirements of the revised 
labeling regulations for distilled spirits. 


STATEMENT OF AGE UNDER REVISED LABELING 
REGULATIONS FOR DISTILLED SPIRITS 


“Age” is defined as the period during which, after 
distillation and before bottling, distilled spirits have been 
kept in oak containers, charred if for whiskey of Ameri- 
can type. 


The following outline sets forth the various requirements 
as to statement of age for distilled spirits under the re- 
vised labeling regulations for distilled spirits. 


* * * * 


IV.—FOR MISCELLANEOUS DISTILLED SPIRITS. 


Age, maturity or similar statements or representations 
as to neutral spirits, gin, liqueurs, cordials, vodka, cock- 
tails, gin fizzes, highballs and bitters, are misleading and 
are prohibited. 


* * * * 
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FEDERAL ALCOHOL ADMINISTRATION 
Washington 


October 14, 1935. 


NOTICE OF HEARING WITH REFERENCE TO 
PROPOSED DISTILLED SPIRITS MISBRANDING 
AND ADVERTISING REGULATIONS 


Pursuant to the provisions of Section 5 of the Federal 
Alcohol Administration Act, approved on August 29, 1935: 


NOTICE IS HEREBY GIVEN of a public hearing to be 
held on Wednesday, October 30, 1935, at 10:00 A. M., in 
Room 1318, Department of Justice Building, Washington, 
D. C., with reference to proposed Distilled Spirits Mis- 
branding Regulations. 


FURTHER NOTICE IS HEREBY GIVEN of a public 
hearing to be held on Thursday, October 31, 1935, at 2:00 
P. M., at the above address, with reference to proposed 
Distilled Spirits Advertising Regulations. 


At these hearings all interested parties will be heard 
in person or by duly appointed representatives upon 
these proposed regulations. 


/s/ Franklin C. Hoyt 
FRANKLIN C. Hoyt 
Administrator 


* * 
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ARTICLE I. DEFINITIONS 


As used in these regulations — 


* * * * 


(e) The term “distilled spirits’ means ethyl alcohol, 
hydrated oxide of ethyl, spirits of wine, whiskey, rum, 
brandy, gin, and other distilled spirits, including all dilu- 
tions and mixtures thereof, for non-industrial use. 


* * * * 


(j) The term “age” means the period during which, 
after distillation and before bottling, distilled spirits have 
been kept in oak containers, charred if for whiskey of 
American type other than straight corn whiskey, blended 
corn whiskey (corn whiskey—a blend), or a blend of 
straight corn whiskeys. 


* * * * 


ARTICLE II. STANDARDS OF IDENTITY FOR 
DISTILLED SPIRITS 


Sec. 20. Application of Standards.—The standards of 
identity for the several classes and types of distilled 
spirits set forth herein shall be applicable to all regula- 
tions and permits issued under the Act. Whenever any 
term for which a standard of identity has been estab- 
lished herein is used in any such regulation or permit, 
such term shall have the meaning assigned to it by such 
standard of identity. 


Sec. 21. The Standards of Identity.—Standards of 
identity for the several classes and types of distilled 
spirits set forth herein shall be as follows: 


Class 1. Neutral Spirits. 


(a) “Neutral spirits” or “alcohol” are distilled 
spirits distilled from any material at or above 190° 
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proof, whether or not such proof is subsequently re- 
duced. 


(b) “Grain neutral spirits” or “grain alcohol” are 
alcoholic distillates from a fermented mash of grain 
distilled at or above 190° proof, whether or not such 
proof is subsequently reduced. 


Class 2. Whiskey. 


(a) “Whiskey” is an alcoholic distillate from a fer- 
mented mash of grain distilled, at less than 190° 
proof, in such manner that the distillate possesses the 
taste, aroma, and characteristics generally attributed 
to whiskey, and withdrawn from the cistern room of 
the distillery at not more than 110° and not less than 
80° proof, whether or not such proof is further re- 
duced prior to bottling to not less than 80° proof; 
and also includes mixtures of the foregoing distillates 
for which no specific standards of identity are pre- 
scribed herein. 


(b) “Straight whiskey” is an alcoholic distillate 
from a fermented mash of grain distilled at not ex- 
ceeding 160° proof and withdrawn from the cistern 
room of the distillery at not more than 110° and not 
less than 80° proof, whether or not such proof is 
further reduced prior to bottling to not less than 80° 
proof, and is— 


(1) Aged for not less than twelve calendar 
months if bottled on or before June 30, 1986; or 


(2) Aged for not less than eighteen calendar 
months if bottled on or after July 1, 1936, and 
before January 1, 1987; or 


(8) Aged for not less than twenty-four calen- 
dar months if bottled on or after January 1, 
1937. 
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The term “straight whiskey” also includes mixtures 
of straight whiskey, which, by reason of being 
homogeneous, are not subject to the rectification tax 
under the Internal Revenue Laws. 


* * * * 


(g) “Blended whiskey” (Whiskey—A Blend) is a 
mixture which contains at least 20% by volume of 
100 proof straight whiskey and, separately or in 
combination, whiskey or grain neutral spirits, if such 
mixture at the time of bottling is not less than 80° 
proof. 

* * * * 

(j) “Spirit whiskey” is a mixture which contains 
less than 20% by volume of 100 proof straight whis- 
key and grain neutral spirits, or a mixture of whis- 
key and grain neutral spirits, if such mixture at the 
time of bottling is not less than 80° proof. 


* * * * 


Sec. 32. Mandatory Label Information.—There shall 
be stated: 


(a) On the Brand Label— 


(1) Brand name, in accordance with Section 
33 below. 


(2) Class and type, in accordance with Sec- 
tion 34 below. 


(3) Name and address, (except in case of im- 
ported distilled spirits) in accordance with Sec- 
tion 35 below. 


(b) On the brand label or on a separate label af- 
fixed in immediate proximity thereto on the same 
side of the bottle, or on a back label— 
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(4) In case of imported distilled spirits, name 
and address of importer, in accordance with 
Section 35 below. 


(c) On a separate label (for the purposes of these 
regulations to be known as the government label), in 
such manner and form as shall be prescribed by the 
Administrator.— 


(5) Aleoholic content, in accordance with 
Section 36 below. 


(6) Net contents, in accordance with Section 
87 below. 


(7) Artificial or excessive coloring or flavor- 
ing, in accordance with Section 38 below. 


(8) Percentage of neutral spirits and name 
of commodity from which distilled, in accordance 
with Section 38 (a) below. 


(9) Age of whiskey and straight whiskey, and 
respective percentages of whiskey, straight whis- 
key and grain neutral spirits, in accordance with 
Section 39 below. 


(10) State of distillation of domestic types of 
whiskey and of straight whiskey, in accordance 
with Section 35 (g) below. 


(11) The legend “Labeled after December 31, 
1935.” 


The mandatory information, or any part thereof, re- 
quired by subsection (c) to be stated on a separate label 
may, if desired, reappear or be restated on the brand 
label, in which event there shall also reappear or be re- 
stated all the information required by these regulations 
to be stated in conjunction therewith. If it is not desired 
to use a separate label, the mandatory information re- 
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quired by subsection (c) may, in lieu thereof, appear on 
the brand label, if such information is stated in the same 
manner and form as required for the separate label. 


* * * * 


Sec. 38. Presence of Neutral Spirits and Coloring, 
Flavoring, and Blending Materials.—(a) In the case of 
distilled spirits (other than cordials, liqueurs, and special- 
ties) produced by blending or rectification, if neutral 
spirits have been used in the production thereof, there 
shall be stated the percentage of neutral spirits so used 
and the name of the commodity from which such neutral 
spirits have been distilled. The statement of percentage 
and the name of the commodity shall be made in sub- 
stantially the following form: “....% neutral spirits dis- 
tilled from grain”; or “....7o neutral spirits distilled from 
cane products”; or “....% neutral spirits distilled from 
fruit”; or “....%o grain (cane products), (fruit) neutral 


spirits.” If grain neutral spirits are used in the pro- 
duction of any type of whiskey, the percentage and name 
of the commodity from which such neutral spirits have 
been distilled shall be stated as required in Section 39. 


(b) In the case of neutral spirits or of gin pro- 
duced by a process of continuous distillation, there 
shall be stated the name of the commodity from 
which such neutral spirits or gin has been distilled. 
The statement of the name of the commodity shall 
be made in substantially the following form: “Dis- 
tilled from grain,” or “Distilled from cane products,” 
or “Distilled from fruit.” 


* * * * 
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Sec. 39. Statements of Age and Percentage.— 


(a) Statement of Age and Percentage for Whis- 
key.—There shall be stated in the case of whiskey 
(except Scotch, Irish, and Canadian and Blended 
Scotch, Irish, and Canadian whiskey, as defined in 
Article II, section 21, Class 2, and except straight 
whiskey bottled under the Bottling in Bond Act of 
the United States, in which cases statement of age 
shall be optional) the following: 


(1) Whiskey.—In the case of whiskey (as de- 
fined in Article II, Section 21, Class 2 (a)), if 
not mixed, the age of the whiskey; if mixed, the 
age of the youngest whiskey. The statement of 
age in both cases under this paragraph shall be 
as follows: “This Whiskey is months old.” 


(2) Straight Whiskey.—In the case of any of 
the types of straight whiskey, the age of the 
straight whiskey. The statement of age in cases 
under this paragraph shall be as follows: “This 
whiskey is years (and/or months) old.” 


(3) Blended Whiskey.—In case of any of the 
types of blended whiskey as defined in Article 
II, Section 21, Class 2 (g) and (h), the age of 
the straight whiskey (or if there be two or more 
straight whiskeys, then of the youngest straight 
whiskey) together with the percentage by volume 
of whiskey, straight whiskey, and grain neutral 
spirits, therein. 


The statement of age in cases under this para- 
graph shall be as follows, according to the num- 
ber of straight whiskeys used: If only one 
straight whiskey is in the blend, the statement 
of the age shall read “The straight whiskey in 
this product is years (and/or months) old, 
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_...Jo straight whiskey, _...% other whiskey, ....7 
grain neutral spirits.” The age blank shall be 
filled in with the age of the straight whiskey. 
If the product does not contain other whiskey 
or grain neutral spirits, reference thereto shall 
be omitted. If more than one straight whiskey 
is in the blend, the statement of age shall read 
“The straight whiskeys in this product are 
years (and/or months) or more old, 
straight whiskey, -..7 other whiskey, 

grain neutral spirits.” The age blank shall be 
filled in with the age of the youngest straight 
whiskey. If no other whiskey is used in the 
blend, or if the blend does not contain grain 
neutral spirits, reference thereto shall be 
omitted. 


In addition (but not as a substitute for the 
foregoing required statements) a statement may 
be made of the ages and percentages of all of 
the straight whiskeys in the blend. Such state- 
ments, if made, shall read “‘....% straight whis- 

years old, ....% straight whiskey, 
years old, and ....% straight whiskey, years 
old.” The age and percentage blanks shall be 
filled in with the respective ages and percentages 
of all of the straight whiskeys in the blend. 


(4) Blends of Straight Whiskeys.—If the 
product is a blend of straight whiskeys, the age 
of the youngest straight whiskey. The statement 
of age under this paragraph shall be as follows: 
“The straight whiskeys in this product are 
years (and/or months) or more old.” The blank 
shall be filled in with the age of the youngest 
straight whiskey in the blend. In addition (but 
not as a substitute for the foregoing required 
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statement) a statement may be made of the ages 
and percentages of all of the straight whiskeys 
in the blend. Such statements, if made, shall 
read: “....% straight whiskey, years old, 
....%o straight whiskey, years old, and ....% 
straight whiskey, years old.” The age and 
percentage blanks shall be filled in with the re- 
spective ages and percentages of all of the 
straight whiskeys in the blend. 


(5) Spirit Whiskey.—In the case of spirit 
whiskey, the age of the whiskey or straight whis- 
key (or if there be two or more whiskeys or 
straight whiskeys, then the youngest whiskey or 
straight whiskey) together with the percentage 
by volume of the whiskey or straight whiskey 
and the percentage by volume of grain neutral 
spirits. Such statement shall be as follows: 
“The whiskey (straight whiskey) in this product 
i months (years) old; ....% whiskey 
(straight whiskey), ....% grain neutral spirits.” 


(6) Imported American Type Whiskeys.—In 
the case of imported American type whiskeys 
(as defined in Article II, Section 21, Class 9) 
the labels shall state the ages and percentages 
in the same manner and form as is required 
for the same type of whiskey produced in the 
United States. 


(b) Statements of Age for Rum, Brandy, Scotch, 
Irish, and Canadian Whiskeys, and Blended Scotch, 
Blended Irish, and Blended Canadian Whiskeys.— 


(1) Age may, but need not, be stated on labels 
of rums, brandies, Scotch whiskeys, Irish whis- 
keys, Canadian whiskeys, blended Scotch whis- 
keys, blended Irish whiskeys, and blended 
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Canadian whiskeys, as defined in Article II of 
these regulations. 


(2) If age is stated, it shall be as follows: 
“This rum is years old”; “This brandy is 
years old”; “This whiskey is years 
old”; the blanks to be filled in with the age of 
the youngest distilled spirits in the product. 


(c) Statements of Age and Percentage for Blended 
Scotch Type Whiskey and Blended Irish Type Whis- 
key.— 


(1) Blended Scotch Type Whiskey.—Notwith- 
standing the provisions of subsection (a) above, 
there shall be stated in the case of blended 
Scotch type whiskey the age of the youngest 
malt whiskey, if any of the malt whiskeys in the 
product are less than three years old. If all the 
malt whiskeys in the product are three years or 
more old, the age may, but need not, be stated. 
The statement of age shall be in the following 
form: 


“The malt whiskey in this product is 
years (and/or months) old. ........ % malt 
whiskey, % other whiskey,” 


the age blank to be filled in with the figure cor- 
rectly stating the age not in excess of that of 
the youngest malt whiskey. 


(2) Blended Irish Type Whiskey.—Notwith- 
standing the provisions of subsection (a) above, 
there shall be stated in the case of blended Irish 
type whiskey the age of the youngest malt whis- 
key, if any of the malt whiskeys in the product 
are less than three years old. If all the malt 
whiskeys in the product are three years or more 
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old, the age may, but need not, be stated. The 
statement of age shall be in the following form: 


“The malt whiskey in this product is 
years (and/or months) old. ....% malt whis- 
key, ....% other whiskey,” 


the age blank to be filled in with the figure cor- 
rectly stating the age not in excess of that of 
the youngest malt whiskey. 


(d) Other Distilled Spirits—Age, maturity, or 
similar statements or representations as to neutral 
spirits, gin, liqueurs, cordials, vodka, cocktails, gin 
fizzes, highballs, bitters, and specialties are mislead- 
ing and are prohibited from being stated on any 
label. 


(e) Miscellaneous Age Representations.— 


(1) If the age of any product for which age 
is required to be stated is in excess of one year, 
months in excess of a year may be omitted, and 
if the age is less than one month, the age shall 
be stated as “Less than one month” in lieu of 

years (and/or months) .” 


(2) Age may be understated but may not be 
overstated. 


(3) Any permissive additional statements as 
to age shall appear on the same labels as the 
required statements and only in direct conjunc- 
tion therewith and in substantially the same size 
and kind of print. Any such additional per- 
missive statements as to age not in direct con- 
junction with the required statements are pro- 
hibited, and all statements as to age other than 
the required statements, the additional permis- 
sive statements, and the optional statements for 
distilled spirits are prohibited. Additional per- 
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missive age and percentage statements shall not 
be given prominence, either by position or color, 
over required age and percentage statements. 


(4) Variations in the form of the required 
statements or the additional permissive state- 
ments as to age and percentages are prohibited. 


(5) Use of the Word “Old,” or Other Repre- 
sentations as to Age.—If any age, maturity, or 
similar representation (including words or de- 
vices in any brand name or mark) is made 
relative to any distilled spirits (except neutral 
spirits, gin, liqueurs, cordials, vodka, cocktails, 
gin fizzes, highballs, and bitters), the age shall 
also be stated on all labels where such repre- 
sentation appears, and in script, type, or print- 
ing substantially as emphatic and conspicuous 
as such representation. Age, maturity, or simi- 
lar representations as to neutral spirits, gin, 
liqueurs, cordials, vodka, cocktails, gin fizzes, 
highballs, and bitters, are misleading, and shall 
not appear upon any label, except that the use 
of the word “old” or other word denoting age, 
appearing as part of the brand name, shall not 
be deemed to be an age representation in the 
case of such distilled spirits, or in the case of 
distilled spirits bottled in bond under the Bot- 
tling in Bond Act of the United States. As to 
all other distilled spirits, the word “old” or other 
word denoting age, appearing as part of the 
brand name, shall be deemed to be an age repre- 
sentation unless the word “brand” appears in 
direct conjunction with such brand name in let- 
ters of equally conspicuous color and at least 
one-half the size of the type in which such brand 
name is printed. 


45 A 


Sec. 40. General Requirements.— 


* * * * 


(f) Additional Information on Labels.—Labels 
(other than the label to be known for the purposes 
of these regulations as the government label) may 
contain information other than the mandatory label 
information required by this article, provided such 
information complies with the requirements of this 
article, and does not conflict with, nor in any manner 
qualify statements required by, any regulations 
promulgated under the Act. 


* * * * 


Sec. 41. Prohibited Practices.— 


(a) Statements on Labels.—Bottles containing dis- 
tilled spirits, or any labels on such bottles, or any 
individual covering, carton, or other container of 
such bottles used for sale at retail, or any written, 


printed, graphic, or other matter accompanying such 
bottles to the consumer shall not contain— 


(1) Any statement that is false or untrue in 
any particular or that, irrespective of falsity, 
directly or by ambiguity, omission, or inference, 
or by the addition of irrelevant, scientific, or 
technical matter, tends to create a misleading 
impression. Examples of such prohibited state- 
ments are: 


Reproductions of medals or facsimiles of 
awards, when no medals or awards have 
been given for the particular product. 


The statement that the product is “100% 
straight whiskeys,” when in fact the product 
is less than 100 proof. 
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The statement that “Fine Flavored, Genuine 

Bourbon Whiskey is Made Only in Ken- 

tucky.” 

Domestic products containing the statement 

“Fyrnished to His Majesty, the King of 
” 


“Due to our method of storage, this product 
ages in half the time.” 


“This whiskey is two months old. Due to 
our special aging process, however, it has 
the taste and characteristics of a much 
older whiskey.” 


“This whiskey is four months old. Due to 
our special manufacturing processes, this 
whiskey has all the characteristics of a one 
year old whiskey.” 


“Distilled from a scientifically controlled 
fermentation under laboratory control.” 


* * * * 


Sec. 62. Mandatory Statements. 


* * * * 


(d) Percentage of Neutral Spirits and Name of 
Commodity.— 


(1) In the case of distilled spirits (other than 
cordials, liqueurs, and specialties) produced by 
blending or rectification, if neutral spirits have 
been used in the production thereof, there shall 
be stated the percentage of neutral spirits so 
used and the name of the commodity from which 
such neutral spirits have been distilled. 
The statement of percentage and the name 
of the commodity shall be made in sub- 
stantially the following form: “....% neutral 
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spirits distilled from grain;” or “....% neutral 
spirits distilled from cane products;” or “....% 
neutral spirits distilled from fruit;” or (6-90 
grain (cane products), (fruit), neutral spirits.” 


* * * * 


Sec. 64. Prohibited Statements.— 


(a) The advertisement of distilled spirits shall not 
contain— 


(1) Any statement that is false or untrue in 
any particular or that, irrespective of falsity, 
directly or by ambiguity, omission, or inference, 
or by the addition of irrelevant, scientific, or 
technical matter, tends to create a misleading 
impression. 


* * * * 


Sec. 82. Effective Date.—Except as otherwise provided 


herein, these regulations are effective on and after the 
first day of January, 1936. 
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Civil Action 263-63 
SEAGRAM v. DILLON 


FEDERAL ALCOHOL CONTROL ADMINISTRATION 
Washington, D. C. 


MISBRANDING RULINGS NOS. 49 to 66 
and 
SUPPLEMENTS 2 and 3 


November 20, 1934. 


AM-275 
11/20/34 


EXPLANATORY STATEMENT 


The several codes of fair competition for the alcoholic 
beverage industries each prohibit the publication or dis- 
semination in any manner of any false advertisement of 
alcoholic beverages, and the sale or other introduction into 
commerce of alcoholic beverages that are misbranded 
within the meaning of the Federal Food & Drugs Act, 
ar that do not conform to standards of fill, standards 
of identity, standards of quality or label requirements 
prescribed by regulations of the Federal Alcohol Control 
Administration. 


The Administration now has in force regulations re- 
lating to the standards of identity, standards of fill and 
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label requirements for distilled spirits. For the infor- 
mation of members of the alcoholic beverage industries 
the Administration is publishing from time to time a 
series of mimeographs entitled “Misbranding Rulings”. 
The series includes rulings and interpretations, formal 
and informal, and other materials of general interest re- 
lating to the administration of the said code provisions 
and regulations. These rulings and interpretations, ex- 
cept where specifically indicated, have not been acted upon 
by the Board of the Federal Alcohol Control Administra- 
tion. They, therefore, do not modify the said code pro- 
visions or regulations and are subject to withdrawal or 
modification by subsequent action of the Board of the 
Federal Alcohol Control Administration. 


Each ruling is numbered in sequence and may be re- 
ferred to as “Misbranding Ruling No. ........ oe 


* * * * 


RULING NO. 57— Age statements for Vodka and other 
distilled spirits specifically named in 
Misbranding Ruling No. 4 may not 
be stated upon label, except when 
manufacturing and bottling dates re- 
quired to be stated by State law or 
regulation, and then only in State so 
requiring. 


Letter of General Counsel’s Office 
October 9, 1934. 


The Administration is in receipt of your letter of * * *, 
referring to Misbranding Rulings Nos. 1 to 15 issued by 
this Administration, with particular reference to the rul- 
ing that age, maturity, or similar statements or repre- 
sentations as to Vodka are misleading and are prohibited. 
The attention of the Administration is directed to a re- 
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quirement of the State of New York that labels of dis- 
tilled spirits bear the date of manufacture and bottling. 


In the opinion of the Administration, the distilled spirits 
specifically named in this ruling, including Vodka, are 
types of distilled spirits whose quality does not improve 
with aging; and the ruling in question was predicated 
upon the ground that, being meaningless, representations 
of age for these distilled spirits would be misleading to 
the consuming public. 


The Administration of course is aware that a few 
States have, by statute or regulation, required all distilled 
spirits to bear upon labels the date of manufacture and 
the date of bottling. In the enforcement of the provisions 
of the various Codes of Fair Competition and the revised 
Labeling Regulations, this Administration, as a matter 
of policy, will interpose no objection to the labels of dis- 
tilled spirits offered for sale in these several States bear- 


ing the required manufacturing and bottling dates. 


In cases, however, of sales made in those States not 
requiring the manufacturing and bottling dates to appear 
upon bottled distilled spirits, the Administration requires 
the labels of such distilled spirits to be free of age repre- 
sentations for Vodka and the other distilled spirits specifi- 
cally named in Misbranding Ruling No. 4. 


* * * * 
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Civil Action 263-63 
SEAGRAM v. DILLON 


FEDERAL ALCOHOL CONTROL ADMINISTRATION 
Washington, D. C. 


REGULATIONS 


Relating to 


FALSE ADVERTISING AND 
MISBRANDING OF DISTILLED 
SPIRITS 


Issued May 138, 1935 
(With Appendices) 


* United States 
Government Printing Office 
Washington: 1935 


SEC. 38. Coloring, Flavoring, and Blending Materials— 

(a) The presence in any distilled spirits of any color- 
ing, blending, smoothing, or flavoring material (including 
malt whiskey used in blending other types of whiskey) 
need not be indicated unless such material causes the 
product to simulate another class or type of distilled 
spirits: Provided, That if the aggregate amount of color- 
ing, blending, smoothing, or flavoring materials in any 
distilled spirits other than cordials, liqueurs, gins, gin 
fizzes, high-balls, bitters, and such similar distilled spirits 
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as may be specified by the Administration from time to 
time, is in excess of 214% by volume of the distilled 
spirits contained in any bottle, then the name and amount 
in percent of volume of each such material shall be stated. 


(b) The presence of beading oil in any type of whiskey 
shall be stated. 


Src. 39. Age—* 


(a) Statement of Age and Percentage for Whiskey.— 
There shall be stated in the case of whiskey (except 
Scotch, Irish, and Canadian and Blended Scotch, Irish, 
and Canadian whiskey, as defined in Article II, section 
21, class 2, and except straight whiskey bottled under the 
Bottling in Bond Act of the United States, in which cases 
statement of age shall be optional) the following: 


(1) The age of all types of straight whiskey. 


(2) The age of neutral whiskey when unmixed with 
other types of whiskey or other distilled spirits. 


The statement of age in cases under paragraphs 
(1) and (2) shall be as follows: “This whiskey 
(neutral whiskey) is — years (and/or months) old.” 
If more than a year in age, months in excess of a 
year may be omitted. 


(3) In case of any of the types of blended whiskey 
and in case of spirit whiskey, the age of the straight 
whiskey (or if there be two or more straight whiskeys, 
then of the youngest straight whiskey) together with the 
percentage by volume of each of the following: the 
straight whiskey or whiskeys, the neutral spirits, and the 
neutral whiskey therein. 


11 For an interpretation of the requirements as to age and per- 
centage standards, see F. A. C. A. misbranding ruling no. 4, issued 
Aug. 30, 1934, and misbranding ruling no. 75, issued Dec. 8, 1934. 


53 A 


The statement of age in cases under paragraph 
(3) shall be as follows, according to the number of 
straight whiskies used: 


If one only: “The straight whiskey in this product 
is —— years (and/or months) old”; or if more than 
one: “The straight whiskeys in this product are —— 
years (and/or months) or more old”, the blank in 
each form to be filled with a figure correctly stating 
an age not in excess of that of the youngest straight 
whiskey. If more than a year in age, months in 
excess of a year may be omitted. 


If the whiskey is a blend of straight whiskeys, the 
label, in addition to so stating the age, may state 
(1) the aggregate percentage and minimum age of 
the older whiskeys, or (2) the average age of all 
whiskeys in the blend, or (3) the aggregate per- 
centage and average age of the older whiskeys, the 


average in either case being an average weighted by 
volume. 


(b) Use of the Word “Old”, or Other Representations 
as to Age.—If any age, maturity, or similar representa- 
tion (including words or devices in any brand name or 
mark) is made relative to any distilled spirits (except 
neutral spirits, gin, liqueurs, cordials, vodka, cocktails, 
gin fizzes, highballs, and bitters), the age shall also be 
stated on all labels where such representation appears, and 
in script, type, or printing substantially as emphatic and 
conspicuous as such representation. Age, maturity, or 
similar representations as to neutral spirits, gin, liqueurs, 
cordials, vodka, cocktails, gin fizzes, highballs, and bitters, 
are misleading, and shall not appear upon any label, ex- 
cept that the use of the word “old” or other word de- 
noting age, appearing as part of the brand name, shall 
not be deemed to be an age representation in the case of 
such distilled spirits, or in the case of distilled spirits 
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bottled in bond under the Bottling in Bond Act of the 
United States. As to all other distilled spirits, the word 
“old” or other word denoting age, appearing as part of 
the brand name, shall be deemed to be an age representa- 
tion unless the word “brand” appears in direct conjunc- 
tion with such brand name in letters of equally conspicu- 
ous color and at least one-half the size of the type in which 
such brand name is printed. 


(c) Blended Scotch Type Whiskey.—Notwithstanding 
the provisions of subsection (a) above, there shall be 
stated, in case of blended Scotch type whiskey, the age 
of the youngest of the whiskeys if any of the malt whis- 
keys in the product are less than three years old. If all 
the malt whiskeys in the product are three years or more 
old, the age may (but need not) be stated. The statement 
of age shall be in the following form: “The malt whiskey 
in this product is —— years (and/or months) or more 
old”, the blank to be filled in with a figure correctly stat- 
ing an age not in excess of that of the youngest malt 
whiskey. If more than a year in age, months in excess 
of a year may be omitted. 


Src. 40. General requirements— 


(a) Contrasting Backgrownd.—All labels shall be so 
designed that all the statements thereon required by this 
article are readily legible under ordinary conditions, and 
all such statements shall be on a contrasting background. 


(b) Size of Type.—All statements required on labels by 
this article shall be in script, type, or printing not smaller 
than eight-point face caps, except that if contained 
among other descriptive or explanatory reading matter, 
the script, type, or printing of all required material shall 
be of a size substantially more conspicuous and emphatic 
than such other descriptive or explanatory reading mat- 


12 As amended on Mar. 14, 1935, effective June 1, 1935. Prior to 
this amendment subsection (c) did not appear in this Article. 
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ter; Provided, That in the case of labels on bottles having 
a capacity of less than one-half pint, such script, type, 
or printing thereon need not be in eight-point face caps, 
but shall be readily legible under ordinary conditions. 
All statements of the type of distilled spirits shall be in 
script, type, or printing substantially as emphatic and 
conspicuous as the statement of the class to which it re- 
fers, and in direct conjunction therewith. 


(c) English Language.—All the requirements of this 
article shall be stated on all labels in the English lan- 
guage: Provided, That... 
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* * * * 


MOTION TO DISMISS OR, IN THE ALTERNATIVE, 
FOR SUMMARY JUDGMENT 


Comes now, National Distillers and Chemical Corpora- 
tion, Schenley Industries, Inc. and Stitzel-Weller Distillery, 
Inc., (hereinafter referred to as the Intervening De- 
fendants), and by their attorneys, move this Court to 
dismiss the Complaint on the ground that it fails to state 
a cause of action upon which relief can be granted. 


In the alternative, the intervening defendants move the 
Court, pursuant to Rule 56, Federal Rules of Civil Pro- 
cedure, and Rule 9(h) of this Court, for summary judg- 
ment in its favor on the ground that there is no genuine 
issue of material fact and they are entitled to judgment 
as a matter of law. This motion is based upon the entire 
record in this case. 


WHITEFORD, HarT, CARMODY & WILSON 


Frank H. Strickler 
815 -15th Street, NW. 
Washington 5, D.C. 


COOKE AND BENEMAN 


George R. Beneman 
1632 K Street, N.W. 
Washington 6, D.C. 


John D. McElroy 

425 - 18th Street, N.W. 

Washington, D.C. 

Attorneys for Intervening Defendants 
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* * * * 


STATEMENT OF INTERVENING DEFENDANTS 
UNDER RULE 9(h) OF THIS COURT 


In compliance with Rule 9(h) of this Court, the inter- 
vening defendants set forth the material facts as to 
which there can be no genuine issue. Bach fact set forth 
is substantiated by the record in the case. 


1. The plaintiff, a corporation organized and existing 
under the laws of Indiana, is engaged in the business of 
distilling, blending and bottling alcoholic beverages for 
sale throughout the United States. 


2. The defendants are government officials charged with 
the duty of administering the Federal Alcohol Adminis- 
tration Act (27 U.S.C. §§ 201-212; 40 Stat. 977). 


3. The intervening defendants are corporations engaged 
in the business of distilling, blending and bottling alco- 
holic beverages for sale throughout the United States and 
they compete with the plaintiff and with each other in 
this business. 


4, For more than four years the plaintiff has produced 
grain neutral spirits which it stored in barrels which 
had previously been used for aging plaintiff’s whiskies. 


5. That plaintiff is using such neutral spirits in a blended 
whiskey which is being marketed under the name of 
“Calvert Extra”. 


6. That neutral spirits or alcohol are distilled spirits 
distilled at or above 190° proof. 


7. That blended whiskey is a mixture which contains 
at least 20 percent (20%) by volume of 100° proof straight 
whiskey and, separately or in combination, whiskey or 
neutral spirits, if such mixture at the time of bottling 
is not less than 80° proof. 
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8. That plaintiff, sought a certificate of Label Approval 
for its “Calvert Extra” Blended Whiskey as alleged in 
paragraph 9 of the complaint. 


9. That defendant Avis denied plaintiff’s application for 
the reasons set forth in paragraph 11 of the complaint. 


10. That Sections 5.39(d) and (e) (5) of the regula- 
tions adopted following public hearings prohibit “age, 
maturity, or similar statements or representations as to 
neutral spirits” because they “are misleading”. 


11. That Exhibit Nos. 1-17, which are attached to the 
defendants’ motion for summary judgment are accurate 
copies of documents contained in the defendants’ records. 


WHITEFORD, Hart, CARMODY & WILSON 


By 
Frank H. Strickler 
815 - 15th Street, N. W. 
Washington 5, D. C. 


COOKE AND BENEMAN 
George R. Beneman 


1632 K Street, N. W. 
Washington 6, D. C. 


y 
John D. McElroy 
425 -13th Street, N. W. 
Washington, D. C. 
Attorneys for Intervening Defendants 


* * * * 
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* * * * 


ORDER 


Upon consideration of the Motion for Leave to Inter- 
vene as defendants filed herein by National Distillers and 
Chemical Corporation, Schenley Industries, Inc. and 
Stitzel-Weller Distillery, Inc., the opposition of the plain- 
tiff thereto and the full argument of the parties in open 
Court and it appearing to the Court that said Motion 
should be granted under Rules 24(a) (2) and 24(b) of 
the Federal Rules of Civil Procedure, it is by the Court 
this 16th day of October, 1963, 


ORDERED that National Distillers and Chemical Corp- 
oration, Schenley Industries, Inc., and Stitzel-Weller Dis- 
tillery, Inc. be and they are hereby granted leave to inter- 
vene as parties defendant herein. 


/s/ J. MeGarraghy 
Judge 


* * * 
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GOVERNMENT DEFENDANTS’ MOTION TO QUASH 
AND FOR OTHER PROTECTIVE ORDER 


Come now the Government defendants by their attor- 
ney, the United States Attorney for the District of Colum- 
bia, and respectfully move the Court for a protective 
order under Rule 30 (b), F.R.C.P., as hereinafter follows: 


Defendants pray that such order quash the subpoena 
and notice of taking of deposition served by plaintiff upon 
Dr. Alex P. Mathers, Chief, National Office Laboratory, 
Alcohol and Tobacco Tax Division, Internal Revenue 
Service, calling for him to depose in this cause on October 
17, 1968. Alternatively, defendants pray that such order 
stay the taking of Dr. Mathers’ deposition, and the ef- 
fectiveness of the subpoena served upon him, and any 
other discovery procedure to which plaintiff may resort in 
relation to defendants or any of their subordinates, pend- 
ing further order of this Court, following upon the Court’s 
disposition of defendants’ pending motion to dismiss and 
alternative motion for summary judgment. 


Defendants further pray that the Court order a tem- 
porary stay as to any discovery pending its determina- 
tion of the present motion for protective order. 


In support of this motion, defendants aver: 


1. Defendants verily believe that their motion to dis- 
miss and alternative motion for summary judgment are 
well founded, and that this Court will dismiss this action 
upon the hearing of the said motions. 


2. This case involves solely questions of law. Plaintiff 
challenges only administrative action taken under a pub- 
lished regulation, and claims that, if the regulation has 
been properly applied in its case, the regulation is invalid. 
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3. The regulation in question was issued pursuant to 
statutory authority vested in the Secretary of the Treas- 
ury. As required by the statute, public notice was duly 
given, and a quasi-legislative hearing conducted, before 
the regulation was promulgated. The continued existence 
of the regulation was made the subject of like quasi- 
legislative hearings on two subsequent occasions, at which 
representatives of the plaintiff, as well as others in the 
Distilled Spirits Industry, were given full opportunity to 
present their views. And the determination was reached 
by the delegate of the Secretary of the Treasury, in con- 
sideration of all the representations made at such quasi- 
legislative hearings, that the regulation should remain in 
full force and effect. 


4. This ease involves solely judicial review of the afore- 
said Agency action; the pertinent Agency records—relat- 
ing both to the challenged administrative action taken 
upon plaintiff’s application, and the conduct of the quasi- 


legislative hearings, etc., leading to promulgation and re- 
tention in force of the challenged regulation—have been 
duly certified and placed before the Court for its review 
in this cause. 


5. Plaintiff is not entitled to go beyond those adminis- 
trative records in these review proceedings; and there is 
no warrant for this Court to conduct any hearing de 
novo in performing its proper judicial review function in 
this case. 


6. Any consideration this Court might give to evi- 
dence taken dehors the administrative records in con- 
ducting its judicial review would violate the doctrine of 
exhaustion of administrative remedies. 


7, Accordingly, no good cause exists here for discovery; 
and in any event discovery should await the Court’s dis- 
position of defendants’ pending motion to dismiss and for 
summary judgment. 
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In further support of this motion, defendants herewith 
submit a memorandum of points and authorities. 


/s/ David C. Acheson 
Davi C. ACHESON 
United States Attorney 


/s/ Charles T. Duncan 
CHARLES T. Duncan, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
JosEPpH M. HANNON 
Assistant United States Attorney 


/s/ Gil Zimmerman 
Gil ZIMMERMAN 
Assistant United States Attorney 


* * * 
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* * * * 


ORDER 


This cause came on to be heard upon the defendants’ 
and intervenors’ motions to quash and for other pro- 
tective order, and upon consideration of said motions, and 
the memoranda of points and authorities filed in support 
thereof and in opposition thereto, and the argument of 
counsel, it is by the Court this 8th day of November, 1963, 

ORDERED that the depositions which have been no- 
ticed by the plaintiff in this case be and the same hereby 
are suspended and stayed until disposition by this Court 
of defendants’ and intervenors’ pending motions to dis- 
miss and alternative motions for summary judgment. 


/s/ J. McGarraghy 
Judge 


* * * * 


[Filed November 27, 1963] 


* * * * 


AFFIDAVIT 


STATE OF NEW YORK ) 
$8.2 


) 
COUNTY OF NEW YORK ) 


EDGAR M. BRONFMAN, being duly sworns, says: 


Iam President of Joseph E. Seagram & Sons, Inc. (here- 
after: Seagram) the plaintiff in this action. I have been 
President of Seagram since 1957. I am responsible for 
the production, sales and merchandising of the various 
brands of alcoholic beverages manufactured by Seagram 
including those brands which are produced and sold by 
Calvert Distillers Company, which is a division of The 
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House of Seagram, Inc. a wholly owned subsidiary of 
Joseph E. Seagram & Sons, Inc. 


From its inception Seagram has been engaged in a con- 
stant effort not only to maintain the highest standard of 
quality for the products it sells but also to improve those 
products. Seagram maintains three types of laboratories 
at five locations (New York, New York; Lawrenceburg, 
Indiana; Louisville, Kentucky; Relay, Baltimore, Mary- 
land; and Dundalk, Baltimore, Maryland). The first type 
of laboratory (hereafter: Research Laboratory) employs 
46 persons (36 of these are scientists, including Ph.D’s in 
bacteriology, bio-chemistry, organic chemistry, organic 
physical chemistry, and plant physiology) and is engaged 
in pure research into the composition and nature of all 
kinds of alcoholic beverages. A photograph of the interior 
of the Research Laboratory is attached as Exhibit A. 


The second group of laboratories (Control Laboratories) 
employs about 60 persons (including chemists and other 
experts) who make a day to day analysis of all the ingre- 
dients (raw materials to finished product) used in Sea- 
gram products to be sure they measure up to the highest 
standard. A photograph of the interior of one of these 
laboratories is attached as Exhibit B. 


The third group of laboratories is a Quality or Organ- 
oleptic Laboratory employing about 52 persons (including 
chemists and other technicians trained in tasting and 
smelling alcoholic beverages). A photograph of the in- 
terior of one of these laboratories is attached as Exhibit 
C. These technicians taste and smell samples of the alco- 
holic beverages manufactured by Seagram at the time the 
spirits are first distilled, at regular intervals throughout 
the. period these spirits are stored in barrels and then 
again just before the spirits are actually blended and 
bottled. These tests are thorough and exhaustive to in- 
sure the highest quality. 
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No other manufacturer of alcoholic beverages to the 
best of my knowledge maintains such a large and highly 
skilled staff of technical experts. 


In 1949 the Seagram Research Laboratory inaugurated 
a project to determine what happened to distilled spirits 
stored in wood. An effort was made to determine what 
additional chemical substances were formed as a result of 
such storage to learn with a greater degree of scientific 
precision what is the effect of the interaction of the dis- 
tilled spirits with the wood of the barrel. 


As part of this project a study was made of the effect 
on neutral spirits of storage in re-used oak barrels. The 
results of these studies conclusively indicated that stored 
neutral spirits developed significant flavor differences 
from neutral spirits not stored. In addition these spirits 
lost their rawness and became smoother and more mellow 
comparable to the way that whiskey does as the result of 


storage. We also learned that these flavor differences 
varied depending on the type of neutral spirit which was 
used as well as the period of storage. Certain specially 
distilled neutral spirits when stored for longer periods of 
time became particularly smoother, softer, more palatable 
and developed highly desirable flavor characteristics. 


The Research Laboratory reported that there was an 
increase in the congeners (such as esters, aldehydes, acids 
and fusel oil) contained in the neutral spirits. This in- 
crease in congeners was a result of the storage in the 
re-used cooperage. These changes were comparable to 
the changes which were observed in whiskey and other 
distilled spirits which were similarly stored. 


In about 1958 I consulted with our Research and Or- 
ganoleptic Laboratory with reference to this work. I 
personally tasted and smelled hundreds of samples of 
neutral spirits of various distillations which had been 
stored for varying periods of time in re-used oak barrels. 
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At that time I was impressed by the significant softening 
and smoothening of the neutral spirits which had been 
stored in the re-used oak barrels. 


At that time we felt that there was a developing con- 
sumer preference toward smoother and lighter alcoholic 
beverages. Therefore we were particularly interested in 
developing a smoother neutral spirit in order to make a 
lighter blended whiskey. 


I discussed these studies by our Research and Organo- 
leptic Laboratories with the Seagram Vice President in 
charge of Quality Control, Frederick W. Klayer. Mr. 
Klayer reported to me that these studies conclusively 
established that by storage of specially distilled neutral 
spirits we could produce a neutral spirit which was 
notably more flavorful and smoother. Inasmuch as most 
American blended whiskey consists of approximately 
65% grain neutral spirits we felt that the use of these 
stored neutral spirits in a blend of whiskey would pro- 
duce a different, lighter and highly desirable blend. We 
made numerous taste and smell tests in which we blended 
stored neutral spirits with straight whiskeys in an effort 
to determine the most desirable blend which we could 
produce. It was at this time that we finally decided to 
produce a new blend of whiskey which would contain 
neutral spirits which had been stored for what we con- 
sidered the optimum period which is about four years. 


The studies conducted by our Research Laboratory in 
conjunction with our Quality and Control Laboratories 
showed that distillation of neutral spirits by a single batch 
process rather than by the traditional multicolumn con- 
tinuous process would enable us to distill a neutral spirit 
which would particularly improve by storage. This pro- 
cess enabled us to better control the distillation of the 
neutral spirits so that we could retain those congeners 
which we felt would, after storage, be desirable from a 
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flavor standpoint. In order to arrive at the exact neutral 
spirit which we would use for storage in oak barrels, our 
Research Laboratory and Quality or Organoleptic Labora- 
tories conducted literally thousands of tests on neutral 
spirits each distilled in slightly different ways to contain 
slightly different ratios of flavor intensities and each 
stored for varying periods of time. All of these samples 
were analyzed by our laboratories and by the skilled per- 
sons in our various divisions. A valuation was then made 
of the manner in which each of these stored neutral spirits 
would interact with the straight whiskeys with which they 
were blended so that we could determine just exactly what 
the new blend of whiskey would taste like and could de- 
cide exactly what ingredients would be most apt to pro- 
duce a flavorful blend. 


Finally after thousands of samples of neutral spirits 
were distilled, stored and analyzed we decided that a par- 
ticular special distillation process produced a spirit which 
in the opinion of all of our experts would improve by 
storage in what we considered to be a highly desirable 
manner. Of course to a large extent these judgments are 
subjective and depend upon a value judgment as to the 
flavor characteristics which are most desirable in con- 
nection with blending whiskey. These judgments are made 
by Seagram personnel based upon their long experience 
in tasting and smelling alcoholic beverages and their 
knowledge of what the American public desires as far 
as the taste and smell of alcoholic beverages is concerned. 


I personally participated in these tests. In fact, I made 
the final decision on the neutral spirit which we would 
use for storage preparatory to the production of the new 
blend of whiskey. My decision was based on taste and 
smell tests and judgments of many distillates of neutral 
spirits before, after and during storage. This extensive 
experimentation in the storage of neutral spirits was a 
costly operation for Seagram. In my opinion the research 
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work which was performed which finally culminated in 
the product “Calvert Extra” cost Seagram approximately 
$490,000. 


In 1958 we began to set aside large quantities of the 
specially distilled neutral spirits which we had decided to 
store in re-used oak barrels. Our plan at that time was 
to store these neutral spirits for a period of approximately 
four years since we had found that this was the optimum 
length of time for storage of neutral spirits. We planned 
at the end of four years to blend these neutral spirits 
with the various straight whiskeys of Calvert and to 
market a new and improved blend of whiskey in about 
1962. 


It should be noted that the usual practice with refer- 
ence to neutral spirits is to put them in huge tanks some 
of which hold as much as 500,000 gallons each. The neu- 
tral spirits are then blended practically immediately with 


whiskeys and are not stored. This practice is practically 
universal in the industry and to the best of my knowledge 
is followed by two of Seagram’s competitors in this pro- 
ceeding. (It is my understanding Stitzel-Weller does not 
use neutral spirits). This practice (as pointed out infra) 
is an infinitely cheaper way of storing and handling 
neutral spirits. 


Each of the re-used barrels in which we stored the 
specially distilled spirits has a capacity of approximately 
50 gallons. The barrels themselves are worth from $2 to 
$4. It is apparent that by putting the neutral spirits in 
these thousands of oak barrels, Seagram incurred a huge 
additional production expense. This additional expense 
amounted to approximately $1,469,000. 


Further in order to store the neutral spirits in these 
barrels it was necessary for us to lease and buy ware- 
houses. I estimate that the additional warehouse space 
and attendant expenses (delivery, handling, insurance, 
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trucking, property and other taxes) cost Seagram about 
$5,501,000. It would not have been necessary to spend 
this money if the neutral spirits had been used in their 
raw state in blending whiskey as is usually done. At- 
tached hereto as Exhibit D is a photograph of some of 
the barrels in one of the warehouses showing the manner 
in which the neutral spirits were stored. All of the neu- 
tral spirits used in Calvert Extra were stored in oak 
barrels in this manner for at least four years. Attached 
as Exhibit E are photographs of some of the additional 
warehouses which Seagram had to acquire in order to 
accommodate the huge quantities of neutral spirits to be 
stored. 


An additional item of expense in connection with this 
program is due to the fact that neutral spirits when stored 
sustain on the average a 3% loss of content per barrel 
per year through evaporation and leakage, a loss of ap- 


proximately 12% over the four year period. This loss, 
of course, does not occur when the neutral spirits are 
used immediately in blending whiskey after distillation. 
It is estimated that the expense to Seagram as a result 
of this evaporation loss was at least $760,000. 


After the spirits had been stored for approximately 
four years we began to blend these spirits with Calvert’s 
fine whiskeys to produce the new blend of whiskey which 
we have called “Calvert Extra”. In my opinion and in 
the opinion of all of the technical personnel employed by 
Seagram the final product Calvert Extra is a finer and 
smoother blend of whiskey because of the use of these 
neutral spirits which were stored for at least four years. 
Calvert Extra had been advertised as a “soft” whiskey. 
This softness is in large part due to the fact that the 
neutral spirits used contribute a delightful flavor of their 
own, the result of a special distillation process, and the 
storage of these neutral spirits for a period of more than 
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four years in re-used cooperage—barrels previously used 
for storing Calvert’s fine whiskeys. 


The resulting product is, in my opinion, a soft blend 
of whiskey which contains flavor characteristics which 
could not be produced without storage of these spirits in 
re-used oak barrels for at least four years. 


It has cost Seagram approximately $8,000,000 to pro- 
duce and develop this new blend of whiskey. By means 
of this expenditure we believe that Seagram has made a 
significant contribution to the art of blending whiskey. 
A large part of this cost is attributable to the storage of 
the neutral spirits for at least four years. 


The action of the defendants in this case has prevented 
Seagram from telling the consumer why this blend is 
better; it has prevented Seagram from stating on the 
label of Calvert Extra the significant true fact about 
Calvert Extra: that the specially distilled neutral spirits 
in Calvert Extra contribute a delightful flavor of their 
own because of storage for at least four years in re-used 
cooperage. If the neutral spirits had not been stored for 
at least four years they would not have acquired the 
unique taste and odor characteristics or the mellowness 
or softness which they have and which they contribute 
to Calvert Extra. 


Seagram is now and has suffered irreparable injury be- 
cause the Government has prevented Seagram from telling 
the consumer of the storage of its neutral spirits which 
enable it to produce this finer blend of whiskey. 


Sworn to before me this 
26th day of November, 1963 


WA 
[Filed November 27, 1963] 


* * * * 


AFFIDAVIT 


STATE OF NEW YORK) 
COUNTY OF NEW YORK) 


FREDERICK W. KLAYER, being duly sworn, says: 


I am Vice President in charge of all distillery produc- 
tion for Joseph E. Seagram & Sons, Inc. (hereafter: 
Seagram). I have held this position for the last three 
years. For more than twenty years prior to that I was 
distiller, chief blender and held various other positions 
for all brands manufactured by Seagram. I have a Mas- 
ters Degree in Chemistry. 


Seagram has three types of laboratories at its five 
locations. These laboratories are more fully described in 
the affidavit of Edgar M. Bronfman submitted herewith. 
I am directly in charge of these laboratories and have 
for many years supervised their activities. 


One of the reasons for maintaining this elaborate and 
complete set of laboratories has been to acquire more 
detailed and precise knowledge (chemically and organo- 
leptically) of alcoholic beverages in an effort to improve 
and maintain the high standard of quality of Seagram 
products. 


I make this affidavit to demonstrate that by taste and 
odor tests neutral spirits do significantly improve by 
storage in re-used cooperage and that the Government’s 
contention that neutral spirits are “neutral” is false. 


It is well known that even without storage there can be 
a wide difference in the taste and odor of neutral spirits. 
Submitted herewith as Exhibit F is a bottle containing 
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neutral spirits (conforming in all respects to the defini- 
tion contained in the Government regulations). This sam- 
ple was distilled in order to retain a substantial amount 
of congeners or taste producing substances. This sample 
of Heavy neutral spirits has a decided and pronounced 
odor and taste. 


Submitted as Exhibit G is a sample of neutral spirits 
distilled in order to remove substantially all congeners. 
This sample of Light neutral spirits is substantially “neu- 
tral” and is therefore greatly different from Sample F 
in taste and smell. The greater number of congeners 
which are left in the neutral spirits by the original distil- 
lation, the greater the changes effected by storage. The 
types and combinations of congeners retained in neutral 
spirits will determine the flavor characteristics of the 
neutral spirits after storage. 


Since most American blended whiskey is composed of 


65% neutral spirits, the importance of improving the 
flavor and mellowing the neutral spirits used is readily 
apparent. It is this basic fact which caused Seagram to 
spend millions of dollars on a program of storing neutral 
spirits preparatory to blending the new lighter blended 
whiskey, Calvert Extra. 


It has, of course, long been known that whiskey im- 
proves by storage. Notable among the changes occurring 
during the storage of whiskey is an increase in the con- 
centration of the congeners, i.e., acids, esters and solids. 
It is generally recognized that these increases result from 
three principal types of reaction which occur during stor- 
age: (1) extraction of complex wood constituents by the 
liquid; (2) oxidation of the original components in the 
liquid and other material extracted from the wood; and 
(3) reaction between the various organic substances in the 
liquid resulting in the formation and increase in the 
amount of congeners. These changes remove the raw 
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pungent taste and improve the taste and aroma of whis- 
key. 


Although grain neutral spirits are manufactured from 
the same raw materials and in a manner quite similar 
to that used for whiskey, it has not been customary to 
store them in barrels since it was believed that they 
would not improve by storage. In fact in the 1930’s it 
was believed by the industry that the best spirits for 
blending were spirits which were as neutral as possible. 
In the years immediately following repeal Seagram and 
other distillers spent considerable sums of money de- 
veloping and installing distillation equipment which 
would produce the most neutral type of neutral spirit. 
This equipment was quite elaborate and the method of 
distillation was by multicolumn continuous stills. Seagram 
installed and indeed still uses these multicolumn con- 
tinuous stills which are designed to produce as pure a 
neutral spirit as possible. It is primarily for these rea- 
sons that there was a dearth of information with ref- 
erence to the storage of neutral spirits for extended pe- 
riods prior to the 1950’s when Seagram began its experi- 
ments in the storage of neutral spirits. 


In the 1950’s Seagram became increasingly aware of 
the possibility of improving neutral spirits by storage in 
re-used cooperage. Since the chief difference between 
neutral spirits and whiskey was the proof at which they 
are distilled, we felt that there was no logical reason 
why grain neutral spirits (made of the same raw mate- 
rials as whiskey) should not improve by storage in much 
the same way as whiskey. 


As outlined in the affidavit of Mr. Bronfman submitted 
herewith we conducted literally thousands of experiments 
to distill and store a neutral spirit which in our judgment 
would have the most desirable flavor after storage. This 
flavor is produced by often minute quantities of delicate 
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chemical substances which, even yet, are not fully known 
to science, but which increase during storage to such 
extent as significantly to change and improve the taste 
and odor of the neutral spirits. The affidavit of Dr. 
Adams submitted herewith sets forth a chemical analysis 
and explanation of these differences. 


After extensive sampling and testing it was decided by 
Seagram that a special and particular distillate of neutral 
spirits developed (in our opinion) highly desirable taste 
and odor characteristics by storage and in addition be- 
came mellower and softer. 


This distillate was produced in the manner described 
in the affidavit of Mr. Bronfman, by what is known as a 
batch process rather than a continuous process. A sample 
of this specially distilled neutral spirit which we decided 
to store in quantity preparatory to the introduction of a 
new blend of whiskey is submitted herewith as Exhibit 


H. It is submitted that this sample is readily distinguish- 
able from Samples F and G yet all are neutral spirits 
within the Government definition. 


We then placed these specially distilled neutral spirits 
in re-used oak barrels. Thereafter I personally, as well as 
members of our laboratory staff made taste and odor tests 
of these spirits in storage every six months to determine 
whether they were improving. Mr. Bronfman, himself, 
made periodic tests and discussed them with me and 
other members of our laboratory staff. 


In our opinion the spirits greatly improved in taste 
and odor throughout the storage period and became 
softer, smoother and mellower. After four years of stor- 
age we decided the spirits had reached their optimum 
peak of flavor perfection and decided that they were 
ready for blending. A sample of the specially distilled 
neutral spirits (Exhibit H) after storage for four years 
in re-used oak barrels, is attached as Exhibit I. 
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It is submitted that this sample is significantly differ- 
ent from Samples F, G and H not only with respect to 
taste, odor and mellowness but also with respect to color. 


In my opinion based on years of experience in the field 
of alcoholic beverages for Seagram, which is one of the 
largest producers of alcoholic beverages in the world, 
these specially distilled neutral spirits after storage con- 
tributed a unique and delightful taste of their own to the 
new blended whiskey, “Calvert Extra”. In addition they 
made the final blend smoother, mellower and softer than 
it would have been if the neutral spirits had not been 
stored for at least four years in oak barrels previously 
used for storing Calvert’s fine whiskeys. 


Sworn to before me this 
26th day of November, 1963 


T6A 
[Filed November 27, 1963] 


* * * * 


AFFIDAVIT 


STATE OF NEW YORK) 
COUNTY OF NEW YORK) 


STUART L. ADAMS, being duly sworn, says: 


I am Technical Director and as such have had direction 
of the activities of the Research Department for Joseph 
E. Seagram & Sons, Inc. (hereafter: Seagram). I am in 
charge of the Research Laboratory maintained by Sea- 
gram which is more fully described in the affidavit of 
Mr. Bronfman submitted herewith. I have a Ph.D de- 
gree in Bacteriology and Bio-Chemistry and have had 
overall direction of Research for Seagram for 18 years. 


I make this affidavit to set forth the facts with refer- 
ence to the chemical composition of various distillates of 
neutral and other distilled spirits and to demonstrate 
that a chemical analysis establishes a significant change 
in neutral spirits by storage in re-used cooperage. 


These changes result from (1) extraction of complex 
wood constituents by the liquid; (2) oxidation of the 
original components in the liquid and the material ex- 
tracted from the wood; and (8) reaction between the 
various organic substances in the liquid resulting in the 
formation and increase in the amount of congeners. They 
do not result to any significant extent from an absorption 
of any residual whiskey which might be in the staves of 
the barrels. 


The following is a chemical analysis of the significant 
congeners in a typical sample of the specially distilled 
neutral spirit used in Calvert Extra before storage and 
after storage for at least four years. 
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Congeners Before Storage After Storage 


(Grams/100 liters) 
Solids 

Total Acids 

Fusel Oil 

Esters 

Aldehydes 


Notable among the observed chemical changes are in- 
creases in the concentration of acids, esters and solids. 
These increases in concentration are similar to those 
which occur during the storage of whiskey and impart 
to the grain neutral spirits a distinctive and different 
taste from that of freshly distilled grain neutral spirits. 


There is a significant increase in esters which are 
known to impart a fruity flavor. The increase in acids 
imparts a variety of different and desirable flavors. The 
substantial increase in solids results in large part from 
extraction from the barrel. These solids add a woody 
flavor which is considered desirable in the blending of 
whiskey. 


Our research has also shown that during the storage 
of neutral spirits the ethyl alcohol in the spirits reacts 
chemically with the lignin in the wooden barrels to pro- 
duce flavorful substances of which vanillin and syring- 
aldehyde have been identified. These two substances con- 
tribute a softening and mellowing effect on the taste of 
the neutral spirits. 


While the quantitative increase in these substances is 
comparatively small, these are substances which give 
flavor to the neutral spirits and the changes set forth 
above quite clearly cause a significant change and im- 
provement in the taste and odor of neutral spirits. 


It is interesting to observe that these chemical changes 
in neutral spirits by reason of storage are comparable 
to the changes in whiskey by storage. For example a 
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chemical analysis of Scotch whiskey compared with the 
neutral spirits used in Calvert Extra is as follows: 


Neutral 
Neutral Scotch Spirits 
Scotch Spirits After Stor- After Stor- 
Before Before age for age for 
Congeners Storage Storage Four Years Four Years 


(Grams/100 liters) 

Solids 0 
Total Acids 7 
Fusel Oil 52.0 
Esters 8.5 
Aldehydes 7 


The increase in the solids, acids, esters and aldehydes 
in the neutral spirits is even more significant in the neu- 
tral spirits because the large quantity of fusel oil in the 
whiskey tends to obscure these more delicate flavors. 


It is true that bourbon whiskey contains greater quan- 
tities of each of these congeners than either neutral 
spirits or Scotch whiskey. However this does not detract 
from the fact that there is an important and significant 
increase in the congeners in the delicate neutral spirits. 
A smaller quantitative increase in congeners in neutral 
spirits has a greater effect on their taste and odor be- 
cause of the absence of the large quantity of fusel oil in 
neutral spirits. 


In my opinion there is a highly significant change in 
the chemical composition of the specially distilled neutral 
spirits used in Calvert Extra by storage for four years in 
re-used cooperage which has a decided and beneficial ef- 
fect on the taste and odor of such spirits. 


Sworn to before me this 
26th day of November, 1963 


T9A 
[Filed December 6, 1963] 


* * * * 


PLAINTIFF’S STATEMENT OF GENUINE ISSUES 
NECESSARY TO BE LITIGATED PURSUANT TO 


RULE 9(h) 


Plaintiff, pursuant to Rule 9(h), asserts that the follow- 
ing genuine issues of fact must be litigated and preclude 
the granting of summary judgment: 


(1) Do the specially distilled neutral spirits used in 
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Calvert Extra significantly improve by storage for 
at least four years in re-used cooperage and as a 
result thereof do they impart a unique and delight- 
ful taste of their own to Calvert Extra? 


Is it likely to mislead the consumer if Seagram 
states on its label for Calvert Extra that the speci- 
ally distilled neutral spirits used therein have been 
stored for at least four years in re-used cooperage? 


Is the statement that the specially distilled neutral 
spirits used in Calvert Extra have been stored for 
at least four years in re-used cooperage a statement 
with reference to the age of the neutral spirits or 
a similar statement within the meaning of 27 
C.F.R. 5.89(d)? 


Is it arbitrary and capricious for defendants to 
order Seagram to delete from the Calvert Extra 
label the language with reference to the fact that 
the specially distilled neutral spirits used in Calvert 
Extra have been stored for at least four years in 
re-used cooperage? 


Is the defendants’ action in deleting certain lan- 
guage from plaintiff’s label causing plaintiff irre- 
parable and unjustifiable injury? 


The plaintiff controverts the following factual assertions 
in the Intervenors’ Statement Under Rule 9(h): 
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(1) “10. That Sections 5.89(d) and (e) (5) of the reg- 
ulations adopted following public hearings prohibit 
‘age, maturity, or similar statements or representa- 
tions as to neutral spirits’ because they ‘are mis- 
leading.’ ” 


Plaintiff denies that the aforesaid statement is a 
material fact and asserts that instead it is a legal 
conclusion. Furthermore, plaintiff asserts that the 
statutorily required public hearing before the prom- 
ulgation of said regulations did not contain any in- 
formation or evidence to support said regulations or 
upon which the Secretary of the Treasury could 
make the required finding before promulgation of 
such regulations. 


Rule 9(h) of this Court requires a party moving for 
summary judgment to file “a statement of material facts 
as to which the moving party contends there is no genuine 
issue.” This rule provides a method by which the Court 
can readily in one document ascertain the facts upon 


which a party contends he is entitled to a judgment as a 
matter of law. The rule likewise allows a party opposing 
a motion for summary judgment to set forth all facts as 
to which it is contended there exists a genuine issue nec- 
essary to be litigated; however, if the opposing party 
does not controvert the facts of the moving party then the 
Court may assume them admitted. 


Thus under the scheme of Rule 9(h) the moving party 
first must set forth the material facts on which he relies 
and the opposing party must controvert them or they are 
considered admitted. The defendants in the present mo- 
tion, however, have failed to comply with this rule and 
merely state: 


Defendants adopt . . . the facts as set forth in their 
memorandum of points and authorities. [Defendants’ 
Statement of Material Facts] 
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The failure of the defendants to comply with the rule 
imposes a burden on the Court and makes compliance by 
the plaintiff difficult in view of the length of defendants’ 
memorandum. Plaintiff has examined with care these 
points and authorities and in good faith based on materi- 
al evidence in its possession controverts the following 
facts: 


(1) “The very name, neutral spirits or alcohol, implies 
the absence of any characteristics that would cause 
such distilled spirit to age or mature.” (Defend- 
ants Points & Authorities, p. 8) 


Plaintiff maintains that there is no such thing as 
a true neutral spirit, and that indeed grain neutral 
spirits do improve and change during storage in 
charred, used oak cooperage in a manner similar to 
the change which occurs in whisky by reason of 
storage. Plaintiff will demonstrate this change by 
chemical and organoleptic (taste and smell) tests. 


“The Secretary’s regulation which prohibits age, 
maturity or similar statements or representations 
with respect to neutral spirits or alcohol as mis- 
leading to the consumer obviously is reasonably 
adopted to the aims of the statute.” (Defendants 
Points & Authorities, p. 8) 


Plaintiff contends that the aim of the statute in its 
own words is to “prohibit deception of the con- 
sumer.” If the regulation in question is interpreted 
to prohibit plaintiff’s proposed label, then it is not 
adopted to this aim, for the plaintiff is prohibited 
from making a truthful, material statement con- 
cerning the quality of its neutral spirits and thus 
forced to mislead the consumer. 


“(I]t may reasonably be presumed that .. . neu- 
tral spirits . . . because of their high proof of dis- 
tillation and neutral character . . . would, unlike 
whiskey, brandy and rum, improve little, if any, 
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through storage in oak containers.” (Defendants 
Points & Authorities, p. 10) 


Once again plaintiff controverts that neutral spirits 
are actually neutral in character, and plaintiff con- 
tends that no qualified chemist would support this 
factual assertion of defendants. Furthermore, 
plaintiff asserts that neutral spirits change to a 
marked degree during storage in oak containers, 
which can be demonstrated both by chemical and 
organoleptic (taste and smell) tests. These changes 
impart to the stored neutral spirits a different 
color and a greatly improved taste and aroma. 


“(That if age, maturity or similar statements or 
representations were made as to neutral spirits, 
the buyer . . . might well conclude that such neutral 
spirits had undergone maturity changes similar to 
those occurring in rum, brandy and whiskey . . . 
and that, therefore, such statements or representa- 
tions, irrespective of falsity, would be likely to mis- 
lead the consumer.” (Emphasis added, Defend- 
ants Points & Authorities, p. 10) 


The above factual contention contains a non sequi- 
tur. If neutral spirits do undergo maturity changes 
similar to those occurring in whiskey, which the 
plaintiff factually contends they do and the defend- 
ants seem to concede by the underlined portion of 
the above statement, then how can a truthful state- 
ment of this change be “likely to mislead the con- 
sumer’? If the defendants imply that the storage 
of neutral spirits does not produce such a change, 
then as set forth previously the plaintiff will factu- 
ally demonstrate that such a contention is false. 


Defendants’ claim that they have filed a “Certified 
Administrative Record” in this proceeding. (De- 
fendants Points & Authorities, p. 12) 


Plaintiff denies that the certified administrative 
record of any one proceeding has been filed in this 
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case. The record of the administrative action of 
which plaintiff complains consists of two pieces of 
paper; namely, the application for a label approval 
and the denial thereof. 


Defendants state that “plaintiff raises no issue 
with respect to the hearing procedures followed in 
the original adoption of the regulation in 1936.” 
(Defendants Points & Authorities, n. 9) 


Plaintiff does not question the formal hearing pro- 
cedures followed in the adoption of the original reg- 
ulation in 1936, but plaintiff does question the 
statutory authority of the Secretary to promulgate 
the regulation. The statute imposed on the Secre- 
tary a duty to conduct a hearing and to adopt 
regulations to prevent practices that he “finds to 
be likely to mislead the consumer.” Significantly, 
absent in the attachments to the defendants’ mo- 
tion is any transcript of the 1935 hearings. This 


absence is not surprising in view of the fact that 
not one scintilla of evidence was introduced upon 
which the Secretary could make any such factual 
finding with regard to the regulation in question. 


Neutral spirits “are types of distilled spirits whose 
quality does not improve with aging and the ruling 
in question was predicated upon the ground that, 
being meaningless, representations of age for those 
distilled spirits would be misleading to the con- 
suming public.” (Defendants Points & Authorities, 
pp. 18-14) 


Plaintiff as pointed out above vigorously disputes 
this factual assertion and will demonstrate that 
neutral spirits do improve during storage in used 
oak cooperage for a period of not less than four 
years. 


“CN]o useful knowledge would be communicated to 
the purchaser by . . . allowing indirect reference to 
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the age of neutral spirits.” (Defendants Points & 
Authorities, p. 15) 


Plaintiff on the other hand contends that a very 
useful purpose would be served by allowing it to 
fully disclose to the consumer the fact that the 
neutral spirits in its Calvert Extra have been stored 
in used oak cooperage for four or more years. This 
contention is based upon the chemically and organo- 
leptically demonstrated fact that such storage re- 
sults in a markedly improved grain neutral spirit. 
Any prohibition denying the consumer this infor- 
mation would be likely to mislead the consumer, 
contrary to the statutory purpose of the Federal 
Alcohol Administration Act. 


“‘Njeutral spirits do not improve with age. . . 
[A]ging of neutral spirits does not constitute ag- 
ing in the same sense as the aging of whiskey.” 
(Defendants Points & Authorities, p. 16) 


Once again the plaintiff controverts the same facts 
which the defendants continually allude to. Plain- 
tiff asserts that neutral spirits do improve with 
storage for four or more years in used cooperage, 
and that during such storage the neutral spirits ma- 
ture in the same sense as during the storage of 
whiskey. 


“[N]o conclusive data is available that such prod- 
ucts [neutral spirits] do age, or that they improve 
with storage in oak containers.” (Defendants 
Points & Authorities, p. 18) 


Although defendants seem to have weakened their 
factual contention by stating that “no conclusive 
data is available” concerning the storage of neu- 
tral spirits in oak containers, plaintiff contends 
that such conclusive data is available and that it 
demonstrates beyond question that the storage of 
neutral spirits in oak containers produces a de- 
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cidedly improved distilled spirit, which can be dem- 
onstrated by both chemical and organoleptic tests. 


Respectfully submitted, 


HOGAN & HARTSON 


JOHN J. Ross 
800 Colorado Building 
Washington, D. C. 20005 


WHITE & CASE 


WILLIAM D. CONWELL 
14 Wall Street 
New York, New York 


* * 
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[Filed December 6, 1963] 


* * * * 


DEFENDANTS’ MOTION TO STRIKE PLAINTIFF’S 
AFFIDAVITS AND ATTACHED EXHIBITS A-H 


Come now the defendants by their attorney, the United 
States Attorney for the District of Columbia, and respect- 
fully move the Court for an order striking the affidavits of 
Edgar A. Bronfman, Frederick W. Klayer, and Stuart 
L. Adams, and the attached plaintiff’s exhibits A-~H, which 
plaintiff has now filed as attachments to its memorandum 
of points and authorities in opposition to defendants’ and 
intervenors’ motions to dismiss and alternative motions 
for summary judgment. 


As grounds therefor, defendants aver: 


1. Plaintiff is submitting this new material entirely 
dehors the certified administrative records. And this is 
being done in connection with what clearly appears to 
be a collateral attack upon the legislative-type labeling 
regulations the Administrators of the Federal Alcohol Ad- 
ministration Act promulgated pursuant to the authority 
that Act expressly confers on them to issue such regula- 
tions. 


2. The legislative-type labeling regulations collaterally 
attacked here were issued in 1936—some 28 years ago. 
They were issued by the Administrators only after hold- 
ing a legislative-type hearing, such as is prescribed by the 
Act. At that hearing all interested parties—including 
plaintiff—were afforded full opportunity to participate in 
the Administrators’ rule-making process through the sub- 
mission to the Administrators of whatever written data, 
views, arguments, ete., they desired to have the Adminis- 
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trators consider before issuing the regulations. Twice 
thereafter, in 1948 and again in 1956, the Administrators 
held such legislative-type hearings, to consider whether 
the labeling regulations should be «mended so as to per- 
mit the very kind of statements as to storage in oak con- 
tainers, to appear on distilled spirits bottle labels, which 
plaintiff here seeks to have the Administrators compelled 
to permit by court order. At such legislative-type hear- 
ings, all interested parties—including plaintiff—were af- 
forded full opportunity to participate in the Administra- 
tors’ rule-making process through the submission to the 
Administrators of whatever written data, views, argu- 
ments, etc., they desired to have the Administrators con- 
sider. 


8. All the pertinent certified administrative records of 
those legislative-type hearings have been placed before 
this Court as exhibits incorporated into defendants’ mo- 


tion for summary judgment. Those records fully advise 
this Court “of the considerations which caused the admin- 
istrative agency” originally to issue the challenged regula- 
tions in 1936, and then in 1948 and again in 1956 to 
determine that no change should be made in them. (See 
Continental Distilling Corp. v. Humphrey, 101 U.S. App. 
D.C. 210, 212, 247 F.2d 796, 798 (1957) (fn.2).) 


4. Plaintiff has no basis whatsoever to—and in fact 
does not—advance any claim here that it did not have full 
opportunity to present to the Administrators the very 
written data, views, arguments, etc., it seeks to present 
dehors the administrative record to this Court by means 
of the affidavits and attached exhibits it proffers to this 
Court. Plaintiff failed to submit so much of such materi- 
al as it had available for consideration by the Administra- 
tors at the legislative-type hearings held to consider 
changing the outstanding regulations. And it also failed 
to submit so much of such material as it acquired there- 
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after for consideration by the Administrators. No rec- 
ord appears as to any petition for amendment to the out- 
standing regulations, which plaintiff could have submitted 
under Section 4(d) of the Administrative Procedure Act, 
5 U.S.C. 1003(d). (See affidavit marked Government Ex- 
hibit “A”, attached hereto and incorporated herein.) And 
no reason appears why plaintiff utterly failed to follow 
proper administrative procedure and exhaust its admin- 
istrative remedies before burdening this Court with this 
matter. 


5. Under these circumstances, it would be error for this 
Court to receive and consider such affidavits and attached 
exhibits as plaintiff proffers here dehors the certified ad- 
ministrative records of the legislative-type hearings held 
in this matter by the Administrators pursuant to statute. 
And it would violate the settled doctrine of exhaustion of 
administrative remedies if the Court were to receive and 
consider such affidavits and attached exhibits which plain- 
tiff should have submitted—but failed to submit—to the 
Administrators for their consideration. 


In further support of this motion to strike, defendants 
refer the Court to the arguments made and authorities 
cited in their memorandum of points and authorities in 
support of motion to quash and other protective order; 
their further memorandum of points and authorities in 
reply to plaintiff’s opposition to motion to quash or for 
other protective order; and their memorandum of points 
and authorities in reply to plaintiff’s opposition to defend- 
ants’ and intervenors’ motions to dismiss and alternative 


89 A: 


motions for summary judgment, which accompanies this 
motion. 


/s/ David C. Acheson 
Davip C. ACHESON 
United States Attorney 


/s/ Charles T. Duncan 
CHARLES T. DUNCAN, 
Principal Assistant 
United States Attorney 


/s/ Joseph M. Hannon 
JOSEPH M. HANNON 
Assistant United States 
Attorney 


/s/ Gil Zimmerman 
GIL ZIMMERMAN 
Assistant United States 
Attorney 
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* * * * 


MEMORANDUM 


This is a proceeding to review administrative action 
taken by the Secretary of the Treasury and his represen- 
tatives under the Federal Alcohol Administration Act 
and Regulations promulgated under the authority of that 
Act. 


In substance, the plaintiff contends that the regulation 
as applied to it is arbitrary and capricious; that the regu- 
lation itself is arbitrary and capricious; and that the reg- 
ulation was improperly interpreted by the defendants in 
ruling that it would apply to the label proposed to be used 
by the plaintiff. 


Considering these contentions in reverse order, the 
Court is of the opinion that the proposed label does vio- 
late the regulation in question; that the regulation is not 
arbitrary and capricious but was validly adopted under 
the authority of the Federal Aleohol Administration Act; 
and plaintiffs contention that the regulation is being ar- 
bitrarily and capiciously applied to plaintiff is without 
merit as a matter of law. 


The Court being of the opinion that there is no genuine 
issue as to any material fact and that the defendants are 
entitled to judgment as a matter of law, the motions for 
summary judgment will be granted. Also the defendants’ 
motion to strike plaintiff’s affidavits and attached exhibits 
will be granted. 


Counsel for defendants will submit an order in confor- 
mity with this memorandum. 


/s/ Joseph C. McGarraghy 
Judge 


December 20, 1963 
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* * * * 


JUDGMENT 


This cause having come before the Court on defendants’ 
and intervenors’ motions to dismiss and alternative mo- 
tions for summary judgment; plaintiff’s opposition there- 
to; defendants’ motion to strike plaintiffs affidavits and 
attached exhibits; and plaintiff’s opposition thereto; coun- 
sel having been heard; the Court having considered the rec- 
ord and the memoranda filed by the parties; and the 
Court being fully advised in the premises and having en- 
tered a memorandum opinion in the case on December 20, 
1963, 


It is this 2d day of January, 1964, 


ORDERED, ADJUDGED AND DECREED: 


(1) That defendants’ and intervenors’ motions for sum- 
mary judgment be, and the same hereby are, granted; 


(2) That defendants’ motion to strike plaintiff’s affi- 
davits and attached exhibits be, and the same hereby is, 
granted; 


(3) That all other pending matters in the case are 
moot; and 


(4) That the action be, and the same hereby is, dis- 
missed. 


/s/ J. MeGarraghy 
United States District Judge 


* * * 
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* * * * 


NOTICE OF APPEAL 


Notice is hereby given this 17th day of January, 1964 
that plaintiff, Joseph E. Seagram & Sons, Inc., hereby ap- 
peals to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit from the judgment of this Court 
entered on the 2nd day of January, 1964 granting the de- 
fendants’ and intervenors’ motions for summary judg- 
ment; granting the defendants’ motion to strike plain- 
tiff’s affidavits and attached exhibits; declaring all other 
pending matters in the case to be moot; and dismissing 
the action. 


HOGAN & HARTSON 


By /s/ Edmund L. Jones 
EDMUND L. JONES 
Attorney for the Plaintiff 
Joseph E. Seagram & Sons, 

Inc. 
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APPELLEES’ SUPPLEMENTARY APPENDIX 


I. Material from the District Court proceedings not 
included in appellant’s designation of record: 


A. Government defendants’ statement of the 
material facts, adopted in support of Gov- 
ernment defendants’ motion to dismiss and 
alternative motion for summary judgment.. 


Affidavit of R. R. Herrmann, Jr., filed by In- 
tervenors, in support of their motion for 
leave to intervene as defendants, together 
with Item No. 1 attached thereto 


Order of District Court granting Inter- 
venors’ motion to intervene. 


Government defendants’ motion to quash 
and for other protective order. 


Plaintiff’s notice of motion for hearing on 
Government defendants’ motion to quash, 


Order of District Court staying taking of 
depositions 


Affidavit of Dwight E. Avis, attached as 
Government Exhibit No. “A” to Govern- 
ment defendants’ motion to strike, etc. 


II. Relating material from the certified administrative 
records of the Alcohol and Tobacco Tax Division, 
Internal Revenue Service, United States Treasury 
Department, not included in appellant’s designa- 
tion of record: 


H. Government Exhibit 1. Plaintiff’s applica- 
tion (dated December 26, 1962) for label 
approval, and denial thereof by the Direc- 
tor, Alcohol and Tobacco Tax Division, In- 
ternal Revenue Service, U.S. Treasury De- 
partment. 
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Government Exhibit 4. Plaintiff’s applica- 
tion (dated February 8, 1963) for label ap- 
proval, and certificate of label approval 
(dated February 11, 1963) 


Government Exhibit 5. Pertinent excerpts 
from Federal Alcohol Control Administra- 
tion Regulations relating to the labeling of 
distilled spirits (dated August 10, 1934)... 


Government Exhibit 10. Pertinent excerpts 
from transcript of hearing held pursuant to 
statute by the United States Treasury De- 
partment, Alcohol Tax Unit, Bureau of In- 
ternal Revenue on October 25, 1948 at 
Washington, D.C.— 


In the matter of: 
Proposals to amend Regulations No. 5 
(27 CFR Part 5) Relating to Labeling 
and Advertising of Distilled Spirits, 


Government Exhibit 11. Pertinent excerpts 
from transcript of hearing held pursuant to 
statute on November 28, 1956 at Room 3318, 
Internal Revenue Building, Washington, 
D.C., by the Treasury Department, Internal 
Revenue Service, Alcohol and Tobacco Tax 
Division, in re: 

Proposal to Amend Regulations No. 5 

(27 CFR Part 4) Relating to Labeling 

and Advertising of Distilled Spirits 


Government Exhibit 12. Pertinent excerpts 
from transcript of hearing held pursuant to 
statute on December 5, 1956 at San Fran- 
cisco, California, by Treasury Department, 
Internal Revenue Service, Alcohol and To- 
bacco Tax Division, in re: 

Proposal to Amend Regulations No. 5 

(27 CFR Part 5) Relating to Labeling 

and Advertising of Distilled Spirits 
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Government Exhibit 13. Memorandum dated 
January 10, 1957 submitted by League of 
Distilled Spirits Rectifiers, Inc., Washing- 
ton, D. C. to the Director, Alcohol and To- 
bacco Tax Division, Internal Revenue Serv- 
ice, on behalf of the League’s members, in 
opposition to Proposals 24 and 30 in Notice 
of Hearing on proposed amendments to Reg- 
ulations 5 (27 CFR Part 5) relating to 
labeling and advertising of distilled spirits.. 


Government Exhibit 14. Brief of the Dis- 
tillers Company, Ltd., filed January 4, 1957 
with the Director, Alcohol and Tobacco Tax 
Division, Department of the Treasury In- 
ternal Revenue Service, 
In the Matter of Proposals to Amend 
Regulations No. 5 Relating to the La- 
beling and Advertising of Distilled 
Spirits, Hearings held November 28 
and December 5, 1956. 


Government Exhibit No. 15. Letter dated 
December 4, 1956, submitted by the Na- 
tional Distillers Products Corporation to 
the Director, Alcohol and Tobacco Tax Di- 
vision, Internal Revenue Service, in re the 
public hearings held on certain proposals to 
amend the FAA regulations, as set out in 
the notice of hearings 


Government Exhibit 16. Telegram sent by 
the Fleischman Distilling Corporation dated 
December 4, 1963, to the Director, Alcohol 
and Tobacco Tax Division, Internal Reve- 
nue Service, in opposition to Proposals 24 
and 30 concerning labeling and advertis- 
ing of certain products such as neutral 
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R. Government Exhibit 17. 


(A) Night letter telegram sent by the 
Barton Distilling Company dated 
December 4, 1963, to the Alcohol 
and Tobacco Tax Division, in re 
the Hearing on Proposals to 
Amend Regulations No. 5 (27 CFR 


(B) Follow-up letter (with enclosures) 
sent by the Barton Distilling Com- 
pany, dated December 4, 1956, to 
the Alcohol and Tobacco Tax Di- 
vision, in re Hearing on Proposals 
to Amend Regulations No. 5 (27 
CFR Part 5) 
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A. Government Defendants’ Statement of the Material 
Facts, Adopted in Support of Government Defendants’ 
Motion to Dismiss and Alternative Motion for Summary 
Judgment, Filed May 23, 1963 


This suit seeks judicial review of administrative action 
taken by the Secretary of the Treasury under the Federal 
Alcohol Administration Act and regulations promulgated 
thereunder.’ It essentially involves an attack by the 
plaintiff corporation on a regulation issued by the Secre- 
tary pursuant to specific statutory authority. 


(A). The Case. 


Plaintiff corporation is engaged in the business of dis- 
tilling, blending, bottling, etc. of whisky and other distilled 
spirits. It challenges here the action of Defendant Avis, 
the delegate of the Secretary of the Treasury, in denying 
approval of labels plaintiff submitted for “Calvert Extra” 
blended whisky. This denial in substance rejected cer- 
tain wording plaintiff proposed to have included on the 
back of the bottle label because it is deemed to be an 
age, maturity, or similar statement or representation as 
to neutral spirits, barred as misleading by a section of 
the labeling regulations, 27 C.F.R. 5.89(d). The following 
is the rejected wording: 


Calvert Extra was begun years ago when these 
[grain neutral] spirits * * * were put aside. The 
grain neutral spirits in this product contribute a 
unique, delightful taste of their own, the result of 
a special distillation process and of storage for at 
least four years in specially selected used cooperage 


1 The statute is 49 Stat. 977, et seq., as amended, 27 U.S.C. 201, 
et seq. It is hereinafter referred to as “the Act.” The regulations 
appear in Title 27, C.F.R. (Rev. ed., 1961), entitled “Intoxicating 
Liquors.” The administrative action challenged here was taken by 
the Director, Alcohol and Tobacco Tax Division, Internal Revenue 
Service, as the delegate of the Secretary of the Treasury. 
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—harrels which were previously used for aging our 
fine whiskies. 
[Bracketed material supplied.] 


(B). The Act. 


Section 5(e) of the Act (27 U.S.C. 205(e)) specifically 
authorizes the Secretary of the Treasury to prescribe reg- 
ulations governing the labeling of bottles of distilled 
spirits for introduction into, or receipt in, interstate or 
foreign commerce. Among the legislative standards pre- 
scribed by the Congress for such regulations are pro- 
visions that the regulations be such “(1) as will prohibit 
deception of the consumer with respect to such products 
* * * and as will prohibit, irrespective of falsity, such 
statements relating to age, manufacturing processes, * * * 
as the Secretary of the Treasury finds to be likely to 
mislead the consumer; (2) as will provide the consumer 
with adequate information as to the identity and quality 
of the products * * *; (3) as will require an accurate 
statement, in the case of distilled spirits (other than 
cordials, liqueurs, and specialties) produced by blending 
or rectification, informing the consumer of the percentage 
of neutral spirits so used and of the name of the com- 
modity from which such neutral spirits have been dis- 
tilled * * *”, among other things. [Emphasis supplied.] 


(C.) The Regulations. 


Regulations No. 5 Relating to Labeling and Advertising 
of Distilled Spirits (now codified as 27 C.F.R. Part 5), 
issued pursuant to section 5(e) of the Act, were approved 
by the Secretary on January 18, 1936, after due notice 
and hearing. 


In Subpart C of the regulations are found the standards 
of identity for the various classes and types of distilled 
spirits, to which products labeled with these designations 
must conform. Section 5.21(a) defines the term “neutral 
spirits” or “alcohol” as “distilled spirits distilled from 
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any material at or above 190° proof,” whether or not such 
proof is subsequently reduced.” Section 5.21(b) defines 
“whiskey” as being distilled from grain at less than 190° 
proof “in such manner that the distillate possesses the 
taste, aroma, and characteristics generally attributed to 
whiskey.” Section 5.21(b) (7) defines “blended whiskey” 
as a mixture of at least 20 percent by volume of 100° 
proof straight whiskey* and other whiskey or neutral 
spirits. 

The particular provision of these regulations, 27 C.F.R. 
5.39 (d),* which plaintiff challenges, is found in Subpart 
D. It reads as follows: 


Age, maturity, or similar statements or representa- 
tions as to neutral spirits, gin, liqueurs, cordials, 
vodka, cocktails, gin fizzes, highballs, bitters, and 
specialties are misleading and are prohibited from 
being stated on any label. 

[Emphasis supplied.] 


In addition, section 5.30(e) (5) contains the following 
statement, not referred to in plaintiff’s complaint, which 
is also pertinent to this litigation, since it is essentially 
to the same effect as section 5.80(d): 


Age, maturity or similar representations as to neu- 
tral spirits, gin, liqueurs, cordials, vodka, cocktails, 


2“Proof” is alcoholic content. The percentage of ethyl alcohol in 
distilled spirits is stated at twice the percentage of such alcohol by 
volume at a temperature of 60°F. For example, 95% alcohol would 
be 190° proof; whiskey with 50% alcohol is 100° proof whiskey. 


3 “Straight whiskey” is defined as whiskey distilled from grain 
at not exceeding 160° proof, and aged, generally, for not less than 
24 calendar months. 


+ Paragraph 2 of Treasury Decision 6288 published in the issue of 
the Federal Register for April 3, 1958, 23 F.R. 2180, provided for 
the deletion of subparagraph (c) of section 5.39, effective April 3, 
1961, and the relettering of subparagraph (d) as (c). However, ap- 
parently through oversight, this change has not been reflected in 
the Code of Federal Regulations. 
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gin fizzes, highballs, and bitters, are misleading, and 
shall not appear upon any label, except that the use 
of the word ‘old’ or other word denoting age, ap- 
pearing as part of the brand name, shall not be 
deemed to be an age representation in the case of 
such distilled spirits, * * *. 

[Emphasis supplied.] 


On August 25, 1948, there was published in the Federal 
Register (13 F.R. 4927)* a notice of a public hearing to 
be held on October 25, 1948, to consider various pro- 
posals to amend the regulations relating to labeling and 
advertising of distilled spirits (27 C.F.R., Part 5). 
Among the proposals included in that notice was the fol- 
lowing: 

10. To amend sections 39(d) and (e) (27 C.F.R. 
5.39(d) and (e)), 64 (c) (27 C.F.R. 64(c)) and 
other pertinent sections of the regulations so as to 
expect from the prohibition against statements and 
representations relating to age in the case of neutral 
spirits, general and inconspicuous references of an 
informative nature, on back labels or in advertise- 
ments, to production methods involving “mellowing”, 
“softening”, “velveting”, or “smoothing” neutral 
spirits through storage in oak cooperage for a pe- 
riod of not less than 6 months. 


This proposal to amend the regulations was not adopted. 


Some eight years later, on October 81, 1956, there was 
published in the Federal Register (21 F.R. 8321) a notice 
of a public hearing to be held on November 28 and De- 
cember 5, 1956, to consider various proposals to amend 
the regulations relating to labeling and advertising of 
distilled spirits (27 C.F.R., Part 5). Among the proposals 
included in that notice were the following: 


s“* * * The contents of the Federal Register shall be judicially 
noticed * * *”. 44 U.S.C. 307. 


97 A 


24, To amend section 39(e) (5) (27 CFR 5.39(e) 
(5)) to permit truthful references of a general and 
informative nature relating to methods of production 
involving storage as to certain products, such as neu- 
tral spirits and gin, which are not entitled to bear 
age statements, provided they have been stored in 
oak containers for some specified minimum period, 
é.g., three months. 


30. To amend section 64(c) (27 CFR 5.64(c)) to 
permit truthful references of a general and informa- 
tive nature relating to methods of production in- 
volving storage in advertisements for certain prod- 
ucts, such as neutral spirits and gin, which are not 
entitled to bear age statements, provided they have 
been stored in oak containers for some specified min- 
imum period, e.g., three months. 


Those proposals to amend the regulations were likewise 
not adopted. 


Section 5.38(d) and section 5.89(e) (5) still appear in 
the present regulations in the same form as they were 
originally published in the Federal Register on April 2, 
1936 (1 F.R. 92, 97, 98). 
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B. Affidavit of R. R. Hermann, Jr., Filed by Intervenors, 
in Support of Their Motion for Leave to Intervene as 
Defendants, Together with Item No. 1 Attached Thereto, 
on May 27, 1963 


STATE OF NEW YORK 
) ss: 
COUNTY OF NEW YORK ) 


I, R. R. Herrmann, Jr., being first duly sworn on oath, 
do depose and say that: 


1. I am a Vice President of National Distillers and 
Chemical Corporation, 99 Park Avenue, New York 16, 
New York, an Applicant for Intervention in the above- 
captioned proceeding. I am also Assistant General Sales 
Manager of National Distillers Products Company, Ap- 
plicant’s Liquor Division. 


2. I have reviewed certain magazine advertisements, 


press releases and newspaper articles relating to “Calvert 
Extra,” the product described in Paragraph 9 of the 
Complaint in the above-captioned proceeding, and attach 
hereto as Items 1 through 13, the following described 
matters: 


Item 1 —Article from Printer’s Ink of March 29, 
1963. 

Item 2 — Advertisement to appear in consumer 
magazines in May of 1968. 

Item 3 —Eight-page article from Beverage Media, 
April, 1963. 

Item 4 —Copy of a Press Release for Calvert Dis- 
tillers Company. 

Item 5 —Excerpt from Beverage Retailer Weekly, 
February 11, 1963. 

Item 6 —Article from New York Standard, March 
8, 1963. 
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Item 7 —Excerpt from the Spirit of ‘375’, Febru- 
ary, 1963. 

Item 8 —Article from Advertising Age, March 4, 
1968. 

Item 9 —Article from New York Independent, 
March 3, 19638. 

Item 10 — Article from Los Angeles Times, March 1, 
1963. 

Item 11— Copy of Press Release for Joseph E. Sea- 
gram & Sons, Ine. 

Item 12— Ed Gibbs Newsletter, March 22, 1963. 

Item 18— Article from Glamour Magazine, May, 
19638. 


8. The above listed items show that plaintiff is going 
to institute a “massive promotion” campaign (Items 1, 
8, 7, 8 and 10); that it will expend $2,500,000. in the 
first ninety (90) days of its advertising campaign for the 
promotion of “Calvert Extra” (Items 1, 3, 4, 8 and 12); 
that its advertising will be predicated in large part on 
a claim that it is using aged neutral spirits in its blended 
whiskey (Items 1, 3, 5, 8, 9, 10 and 11); that its sales- 
ment are stressing this age claim to retail and wholesale 
dealers (Item 2 and 8); that plaintiff planned its “Cal- 
vert Extra” more than five years ago, when it commenced 
storing neutral spirits in used cooperage (Item 3); and 
that, for this reason, plaintiff has at least a five year 
jump on the rest of the distilling industry (Items 1, 3 and 
12). 


4. The ability of a distiller to make any age claim, 
direct or indirect, concerning neutral spirits on the label 
of its products, in its advertising or in any other sales 
message is a most important claim which will influence 
the purchase of whiskey by consumers. 


5. The institution of this massive promotion by plain- 
tiff, predicated in large measure upon age claims for 
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neutral spirits, will have an immediate, direct and ad- 
verse economic impact on the sale of all whiskey by other 
distillers, including the Applicants for Intervention herein. 

6. From Applicant’s analysis of United States Govern- 
ment reports it is believed that there are now approxi- 
mately 62 million gallons of spirits of less than 190 proof 
in storage in the United States in used cooperage over 
1 year and up to 10 years of age. It is estimated that 
plaintiff herein owns approximately 59 million gallons or 
95% of such inventory. Of this 59 million gallons, it is 
estimated that approximately 52.5 million gallons are 2 
or more years of age, and approximately 6.5 million 
gallons are 5 or more years old. 


7. If Regulation 5.39(c) is found to be invalid, 
plaintiff will, as claimed in the referenced items, have at 
least a five year lead over the rest of the industry, and 
the Applicants for Intervention will not only suffer ir- 
reparable harm and damage, but they will have to change 
their production methods to obtain the benefits of the 
Court’s decree. 


8. Applicants, as a result of research, study and techni- 
cal investigations, have a complete and full understand- 
ing of the effects on neutral spirits resulting from their 
storage in reused cooperage, and believe they can demon- 
strate in this proceeding, with a competency unequaled by 
others, the full nature of such effects. The research, study, 
and investigation referred to includes chemical, organolep- 
tic (sight, smell and taste) and other pertinent data re- 
lating to spirits stored in reused cooperage for various 
lengths of time, including the period claimed by plaintiff. 


/s/ R. R. Herrmann, Jr. 
R. R. HERRMANN, JR. 
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VERIFICATION 


I, R. R. Herrmann, Jr., hereby certify that the above 
statements made by me are true, and as to those matters 
which are stated upon information and belief, I verily 
believe them to be true. 


/s/ R. R. Herrmann, Jr. 
R. R. HERRMANN, JR. 


Subscribed and sworn to before me this 26th day of 
April, 1963. 


/s/ Gladys C. Donovan 
Notary Public 


Wul Calvert's “soft” whiukey 


uncover a new taste market? 


During a sultry week in August 
1962, New Yorkers strolling along Park 
Avenue were lured into the Waldorf- 
Astoria for an exercise in sipping 
scotches. 


has been offered on the west coast for 
some weeks. 

Calvert calls its Calvert Extra, an 
86-proof blend of 50 whiskies and aged 
rain neutral spirits, a “new beverage 
concept.” Further, says the company, 
this new wi is “this country’s 
answer to the rapid growth of foreign 
imports.” Going further, Edgar M. 
Bronfman, Calvert president, says that 
aged spirits, used for the first time in 


lasting to the final sip 
of the highball. Also, 22,000 experi- 
ments were tried by Calvert blenders 
over a period of years before the final 
blend was decided upon. 

Whether this is overstating the case 
or not (and some hyperbole is under- 
standable), the appearance of the new 
brand sets up an interesting situation in 
this fiercely competitive field. 

What's really behind the “soft” whis- 
key move? Calvert, like all spirits 
makers, has long been sharply aware 
of the rising sales of vodka and the 
mounting popularity of “light” scotch. 
Calvert Extra is a determined effort to 
cash in on what the company believes 
is a definite swing in drinking tastes. 

Calvert is brashly confident that the 
swing to “softness” is here to stay. 
Dramati> evidence of this is shown 
in the company’s decision to withdraw 
its Calvert Reserve from the market, 
and replace it with Calvert Extra. The 
Price will be about the same in most 
areas. Calvert Reserve sold 1,500,000 
cases last year, which added up to 
about $50-million. The brand has been, 
to be sure, declining in sales from past 
Hee a eveaks $o, it is still the sixth 
top in country and pulling 
it off the market is an impressive 


Ads for Calvert Extra, the “soft” whiskey, 
break in May via Doyle Dane Bernbach 
move. Just how impressive is indicated 
by noting the sales of other well-known 
brands: for example, Buckingham 
Corp's Cutty Sark, the nation’s top- 
selling scotch, hit 1,200,000 cases last 
year; Paddington Corp's “light” scotch, 
J & B, sold about 900,000 cases and 
led in New York among scotches, 

Calvert, in any case, is going all the 
way with its “Extra.” Rival companies, 
of course, could be considering a “soft” 
whiskey—for the same reasons. But the 
company says it has at Jeast a five- 

d here, because of the s; 
aging and distilling process of the 
“Extra.” 

The company is currently engaged 
in a suit against the Alcohol and 
Tobacco Tax Division of the Treasury 
Department in order better to describe 
the contents of the brand. So far ATTD 
insists on the standard labelling refer- 
ence of spirits stored in wood. 

The brand-in a bottle selected as a 
result of Politz research—is now being 
stocked by retailers, and national dis- 
tribution will be completed by May. 
At that time, through Doyle Dane 
Bernbach (Calvert Reserve agency). 
an impressive campaign will break in 
magazines, newspapers and outdoor. 
More than $2,500,000 is allocated for 
the three-month introductory push. The 
whole industry will be watching to 
see if the “soft” touch proves to be 
the right one. 


ITEM 1 
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C. Order of District Court Granting Intervenors’ Motion to 
Intervene, Entered October 16, 1963 


Upon consideration of the Motion for Leave to Inter- 
vene as defendants filed herein by National Distillers and 
Chemical Corporation, Schenley Industries, Inc., and 
Stitzel-Weller Distillery, Inc., the opposition of the plain- 
tiff thereto and the full argument of the parties in open 
Court and it appearing to the Court that said Motion 
should be granted under Rules 24(a) (2) and 24(b) of 
the Federal Rules of Civil Procedure, it is by the Court 
this 16th day of October, 1963, 


ORDERED that National Distillers and Chemical Cor- 
poration, Schenley Industries, Inc., and Stitzel-Weller Dis- 
tillery, Inc. be and they are hereby granted leave to inter- 
vene as parties defendant herein. 


/s/ Joseph C. McGarraghy 


Judge 
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D. Government Defendants’ Motion to Quash and for Other 
Protective Order, Filed October 16, 1963 


Come now the Government defendants by their attorney, 
the United States Attorney for the District of Columbia, 
and respectfully move the Court for a protective order 
under Rule 30 (b), F-R.C.P., as hereinafter follows: 


Defendants pray that such order quash the subpoena 
and notice of taking of deposition served by plaintiff upon 
Dr. Alex P. Mathers, Chief, National Office Laboratory, 
Alcohol and Tobacco Tax Division, Internal Revenue Serv- 
ice, calling for him to depose in this cause on October 17, 
1968. Alternatively, defendants pray that such order 
stay the taking of Dr. Mathers’ deposition, and the effec- 
tiveness of the subpoena served upon him, and any other 
discovery procedure to which plaintiff may resort in re- 
lation to defendants or any of their subordinates, pend- 
ing further order of this Court, following upon the Court’s 
disposition of defendants’ pending motion to dismiss and 
alternative motion for summary judgment. 


Defendants further pray that the Court order a tem- 
porary stay as to any discovery pending its determina- 
tion of the present motion for protective order. 


In support of this motion, defendants aver: 


1. Defendants verily believe that their motion to dis- 
miss and alternative motion for summary judgment are 
well founded, and that this Court will dismiss this action 
upon the hearing of the said motions. 


2. This case involves solely questions of law. Plaintiff 
challenges only administrative action taken under a pub- 
lished regulation, and claims that, if the regulation has 
been properly applied in its case, the regulation is invalid. 


3. The regulation in question was issued pursuant to 
statutory authority vested in the Secretary of the Treas- 
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ury. As required by the statute, public notice was duly 
given, and a quasi-legislative hearing conducted, before 
the regulation was promulgated. The continued existence 
of the regulation was made the subject of like quasi- 
legislative hearings on two subsequent occasions, at which 
representatives of the plaintiff, as well as others in the 
Distilled Spirits Industry, were given full opportunity to 
present their views. And the determination wes reached 
by the delegate of the Secretary of the Treasury, in con- 
sideration of all the representations made at such quasi- 
legislative hearings, that the regulation should remain in 
full force and effect. 


4. This case involves solely judicial review of the afore- 
said Agency action; the pertinent Agency records—re- 
lating both to the challenged administrative action taken 
upon plaintiff’s application, and the conduct of the quasi- 
legislative hearings, etc., leading to promulgation and re- 
tention in force of the challenged regulation—have been 
duly certified and placed before the Court for its review 
in this cause. 


5. Plaintiff is not entitled to go beyond those adminis- 
trative records in these review proceedings; and there is 
no warrant for this Court to conduct any hearing de novo 
in performing its proper judicial review function in this 
case. 


6. Any consideration this Court might give to evidence 
taken dehors the administrative records in conducting its 
judicial review would violate the doctrine of exhaustion of 
administrative remedies. 


7. Accordingly, no good cause exists here for discovery; 
and in any event discovery should await the Court’s dis- 
position of defendants’ pending motion to dismiss and for 
summary judgment. 
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In further support of this motion, defendants herewith 
submit a memorandum of points and authorities. 


/s/ David C. Acheson 
Davip C. ACHESON 
United States Attorney 


/s/ Charles T. Duncan 
CHARLES T. DUNCAN, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
JoseEPpH M. HANNON 
Assistant United States Attorney 


/s/ Gil Zimmerman 
Git ZIMMERMAN 
Assistant United States Attorney 


107A 


E. Plaintiff’s Notice of Motion for Hearing on Government 
Defendants’ Motion to Quash, etc., Filed October 17, 1963 


To: David C. Acheson, United States Attorney 
Charles T. Duncan, Principal Assistant 
United States Attorney 


Joseph M. Hannon, Assistant United States 
Attorney 


Gil Zimmerman, Assistant United States 
Attorney 


Please take notice, that the undersigned will bring the 
“Government Defendants’ Motion To Quash And For 
Other Protective Order” on for hearing as a preliminary 
matter before the Honorable Joseph C. McGarraghy, 
United States District Judge, on Thursday the 17th day 
of October, 1963, at 9:45 a.m. or soon thereafter as coun- 
sel can be heard. 


HoGan & HARTSON 


/s/ Edmund L. Jones 
EDMUND L. JONES 
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F. Order of District Court Staying Taking of Depositions, 
Entered November 8, 1963 


This cause came on to be heard upon the defendants’ 
and intervenors’ motions to quash and for other pro- 
tective order, and upon consideration of said motions, 
and the memoranda of points and authorities filed in sup- 
port thereof and in opposition thereto, and the argument 
of counsel, it is by the Court this 8th day of November, 
1963, 


ORDERED that the depositions which have been 
noticed by the plaintiff in this case be and the same here- 
by are suspended and stayed until disposition by this 
Court of defendants’ and intervenors’ pending motions to 
dismiss and alternative motions for summary judgment. 


/s/ Joseph C. MeGarraghy 


Judge 
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G. Affidavit of Dwight E. Avis Dated December 5, 1963, 
Attached as Government Exhibit No. “A” to Government 
Defendants’ Motion to Strike, etc., Filed December 6, 
1963 


) 
District of Columbia ) ss. 
) 


Dwight E. Avis, being first duly sworn on his oath, de- 
poses and says: 


1. I am the duly appointed Director, Alcohol and To- 
bacco Tax Division, Internal Revenue Service. 


2. I have not received from Joseph E. Seagram & Sons, 
Inc., any petition under section 4(d) of the Administra- 
tive Procedure Act (5 U.S.C. 1003(d)) for amendment of 
27 CFR 5.39(d) since the hearing held on this question 
in 1956. To the best of my knowledge and belief, no such 
petition has been filed with the Treasury Department. 


8. As Director, Alcohol and Tobacco Tax Division, I 
have been delegated authority to act on applications for 
certificates of label approval under the Federal Alcohol 
Administration Act and on January 2, 1968, and on Janu- 
ary 28, 1963, I issued notices of denial of applications for 
certificates of label approval filed by Joseph E. Seagram 
& Sons, Inec., covering the labels for “Calvert Extra” 
blended whisky. 


4. I have at no time received a request from any repre- 
sentative of Joseph E. Seagram & Sons, Inc., for a hear- 
ing in connection with such notices of denial nor have I 
received any request for reconsideration of the issuance of 
the notices of denial. 
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Dated this 5th day of December, 1963. 


/s/ Dwight E. Avis 
DwicHT E. AVIS 
Director, Alcohol and Tobacco 
Tax Division 


SUBSCRIBED AND SWORN to before me 
this 5th day of December, 1968. 


/s/ Ruth L. Apple 
Notary Public 
My Commission expires June 14, 1966. 


[SEAL] 


Il. Relating Material from the Certified Administrative Rec- 
ords of the Alcohol and Tobacco Tax Division, Internal 
Revenue Service, United States Treasury Department, 
Not Included in Appellant’s Designation of Record 
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H. Government Exhibit 1. Plaintiff's Application (Dated 
December 26, 1962) for Label Approval, and Denial 
Thereof by the Director, Alcohol and Tobacco Tax Divi- 
sion, Internal Revenue Service, U.S. Treasury Depart- 
ment 


a — 


Form 1651 (Rev. July 1958) 
U. S. Treasury Department—Internal Revenue Service 


NOTICE OF DENIAL OF LABEL CERTIFICATE 
APPLICATION UNDER THE FEDERAL ALCOHOL 
ADMINISTRATION ACT 


Name and Address of Permittee 


TO: JOSEPH E. SEAGRAM & SONS, INC. d/b/a 
CALVERT DISTILLING CO. Washington Boule- 
vard, three miles south of Baltimore, Md. (P. O. 
Box 208) 


1. Brand Name: CALVERT EXTRA; 2. Class and Type: 
Blended Whiskey; 3. Date of certificate application: De- 
cember 26, 1962. 


4. Your certificate application, under the labeling pro- 
visions of the Federal Alcohol Administration Act and 
regulations pursuant thereto, dated as shown in item 3, to 
cover products the containers of which bear the labels 
affixed to such application, and identified in items 1 and 2 
above has been duly considered, and is hereby denied for 
the following reasons: 


1. All of the wording on the back label to the effect 
that the grain neutral spirits in the product were 
put aside years ago, and that such spirits have 
been stored “ * * * for at least four years in 
specially selected used cooperage—barrels which 
were previously used for aging fine whiskies” 
must be deleted to conform with the distilled 
spirits labeling regulations (27 CFR 5.39 (d) ). 
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This section of the regulations provides “Age, 
maturity, or similar statements or representations 
as to neutral spirits * * * are misleading and are 
prohibited from being stated on any label.” 


. That portion of the back label which is regarded 
by the regulations as the “Government Label” 
must appear at the extreme top or bottom of the 
label, separated from all other wording by a wide 
space or heavy line. To comply with this require- 
ment, the words “Calvert Extra” must be relo- 
cated. 


5. Date: 
6. Director, Alcohol and Tobacco Tax Division: 


Form 1649 (Rev. 9-57) (Combines Form 1647 and Form 
1649) 


U. S. Treasury Department—Internal Revenue Service 


LABEL APPROVAL 
Under Federal Alcohol Administration Act 


1. Applicant’s Serial No.: (Jf any) 


Section I Application 


2. Name of Permittee as Shown on Basic Permit, or 
Name of Brewer (Include trade name, if used on these 
labels) and P.O. Address of Bottling Plant: JOSEPH E. 
SEAGRAM & SONS, INC. d/b/a Calvert Distilling Co. 
Washington Boulevard, three miles south of Baltimore, 
Md. (P.O. Box 208) 


3. IN CASE OF IMPORTS ONLY (Permittee is) 
(Check applicable box) 
(] IMPORTER ([] TRANSFEREE IN BOND 


4. Basic Permit No.: PHI-DRB-17 
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5. The above listed permittee hereby makes application 
for a certificate of label approval for an alcoholic beverage 
to be introduced in commerce in containers bearing the 
labels affixed hereto, and identified as: A. Brand Name: 
CALVERT EXTRA; B. Class and Type: BLENDED 
WHISKEY. 


6. State any wording, except required indicia on con- 
tainer, not shown on labels. (Caps, celoseals, etc.) If 
optional so indicate: CONTENTS BLOWN INTO GLASS 


7. Certificate to be mailed to (Name and address) 
Frederick J. Lind, 375 Park Avenue, New York 22, N. Y. 


The applicant hereby declares, under the penalties of 
perjury, that to the best of his knowledge and belief all 
statements appearing in this application, including repre- 
sentations on labels and in supplementary documents, are 
true and correct, and truly and correctly represent the 
contents of the containers to which such labels will be 


applied. 
8. Date: December 26, 1962 


Signature of applicant or signature and title of author- 
ized agent: /s/ Frederick J. Lind, Vice President. 


* * * * 


LABEL APPROVA 


FOR USE OF INTERNAL REVENUE SERVICE ONLY 


CAL LVE 


——— 
soqe 1649 (rey. 9-57) 


BEST COPY AVAILABLE 


from the original bound volume 
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I. Government Exhibit 4. Plaintiff's Application (Dated 
February 8, 1963) for Label Approval, and Certificate of 
Label Approval (Dated February 11, 1963) 


Form 1649 (Rev. 9-57) (Combines Form 1647 and Form 
1649) 


U. §. Treasury Department—Internal Revenue Service 


LABEL APPROVAL 
Under Federal Alcohol Administration Act 


1. Applicant’s Serial No.: (Jf any) R-1-63 
Section I Application 


2. Name of Permittee as Shown on Basic Permit, or 
Name of Brewer (Include trade name, if used on these 
labels) and P.O. Address of Bottling Plant: JOSEPH E. 
SEAGRAM & SONS, INC. d/b/a Calvert Distilling Co. 
Washington Boulevard, three miles south of Baltimore, 
Md. (P.O. Box 208) Baltimore, Maryland. 


3. IN CASE OF IMPORTS ONLY (Permittee is) 
(Check applicable box) 
(] IMPORTER ([] TRANSFEREE IN BOND 


4. Basic Permit No.: PHI-DRB-17 


5. The above listed permittee hereby makes application 
for a certificate of label approval for an alcoholic beverage 
to be introduced in commerce in containers bearing the 
labels affixed hereto, and identified as: A. Brand Name: 
CALVERT EXTRA; B. Class and Type: BLENDED 
WHISKEY. 


6. State any wording, except required indicia on con- 
tainer, not shown on labels. (Caps, celoseals, etc.) If 
optional so indicate: NET CONTENTS BLOWN IN 
BOTTLE 
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7. Certificate to be mailed to (Name and address) 
N. Cheper, Joseph E. Seagram & Sons, Inc., 375 Park 
Ave., New York 22, New York & A. Theriault, Joseph E. 
Seagram & Sons, Inc., P.O. Box 208, Baltimore 3, Mary- 
land 

The applicant hereby declares, under the penalties of 
perjury, that to the best of his knowledge and belief all 
statements appearing in this application, including repre- 
sentations on labels and in supplementary documents, are 
true and correct, and truly and correctly represent the 
contents of the containers to which such labels will be 
applied. 


8. Date: February 8, 1963 


Signature of applicant or signature and title of author- 
ized agent: JOSEPH E. SEAGRAM & SONS, INC., 
d/b/a Calvert Distilling Co., /s/ N. Cheper, N. CHEPER, 
Attorney-in-Fact. 


* * * * 


Section II Certificate of Label Approval 


Certificate of label approval is hereby issued, subject to 
the conditions and qualifications, if any, stated on the re- 
verse hereof, to cover products the containers of which 
bear a set of labels identical with set affixed to the re- 
verse side hereof, and in addition, to cover products the 
containers of which bear labels which differ from those 
affixed hereto only, and in no other respect, than by rea- 
son of (a) a change in the proportionate size of the 
labels, (b) a change in the net content statement, (c) 
as to imported products, a change in the name of the 
responsible importer, (d) as to distilled spirits, a change 
in the statements appearing on the “Government Label,” 
if any, used, (e) as to domestically bottled whiskey, 
brandy, run, gin, vodka, rye liqueur, bourbon liqueur, 
rock and rye, rock and bourbon, rock and brandy, or 
rock and rum, a change in the proof stated, also a per- 
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missible change in proof for flavored brandy, flavored gin, 
and flavored vodka, (f) as to distilled spirits, a change 
in the period of age stated, (g) a change in the name 
and registry number of the distiller in the case of spirits 
bottled in bond, (h) as to wine, a change in the vintage 
date stated, (i) as to standard domestic wines, a change 
in the designation where itemized in 5B above (See In- 
structions E above), (j) as to wine a change in the 
registry number of the premises if shown on label, or 
(k) the addition of another label stating the name and 
address of the wholesaler or retailer, preceded by a de- 
seriptive phrase such as “bottled for,” “selected for,” 
or “imported for,” and containing no reference to the 
product or any of its characteristics. 


This certificate of label approval covers the identified 
products and authorizes their removal from the plant 
where bottled or packed, or from customs custody, for 
introduction in commerce, only if the packaging, mark- 


ing, branding, and labeling and size and fill of the con- 
tainers of such products comply with such Act and Regu- 
lations, and only if the contents of such containers con- 
form to the statements and representations made thereon. 
This certificate shall not operate to relieve any person 
from liability for any violation of the Federal Alcohol Ad- 
ministration Act, or regulations issued thereunder. 


9. Date issued: February 11, 1963 
Director, Alcohol and Tobacco Tax Division: 


/s/ Dwight E. Avis 


APP, SERIAL NO., IF ANY 


APPROVED \ 
{ LABEL APPROVAL 


FOR USE OF INTERNAL REVENUE SERVICE ONLY 
REMARKS 


A STATEMEDT Of NET CONTENTS MUST CE CLCWR 
OR BRANDED INTO LOTTLE OR CONTAIN ae 


5 Tod BOTTLING OF FRODUCTS MADE IN ACCORDANCE WIIB 


ES 'TNS..BO. 


ROVED St oe 


AFFIX LABELS DELOW 


FULL QUART 


*. Dela geiantlen 


@LVERT 


CALVERT 
<a 


BLENDED WHISKEY 

86 PROOF 

The straight whiskies om this product are 

four years or more old, Theety we per cent 

Straight whiskies, sntty hve per cent grain 

neotral spits Twenty-five 

Straght whiskies four years 

Cent straight whiskies five 

ber cent straight 


Form 1649 (rev. 9-37) 


-& 


BEST COPY AVAILABLE 


trom the original bound volume 
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J. Government Exhibit 5. Pertinent Excerpts from Federal 
Alcohol Control Administration Regulations Relating to 
the Labeling of Distilled Spirits (Dated August 10, 1934) 


FEDERAL ALCOHOL CONTROL ADMINISTRATION 
Washington, D. C. 


MISBRANDING REGS., SERIES 1, REV. 1 
August 10, 1934. 


REGULATIONS RELATING TO THE LABELING OF 
DISTILLED SPIRITS 


(Misbranding Regulations, Series 1, Revision 1) 


By virtue of the authority vested in the Federal Alcohol 
Control Administration by Executive Order No. 6474, 
dated December 4, 1933, issued pursuant to Title I of the 
National Industrial Recovery Act, approved June 16, 
1933, and by virtue of the authority vested in it by Codes 
of Fair Competition approved by the President for the 
following industries: Distilled Spirits Industry, Alcoholic 
Beverages Importing Industry, Distilled Spirits Rectify- 
ing Industry, and Alcoholic Beverage Wholesale Industry; 
—the Federal Alcohol Control Administration herewith 
prescribes and promulgates on this tenth day of August, 
1934, the following Regulations which shall have the same 
force and effect as the provisions of said Codes of Fair 
Competition. 


FEDERAL ALCOHOL CONTROL ADMINISTRATION 


By J. H. Choate, Jr. 
Chairman 


* * * 
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Section 1. Application of Regulations.— 

(a) Effective Date.—The effective date of these Regu- 
lations is September 15, 1984, except as otherwise pro- 
vided herein. 

Section 2. Definitions.—As used in these Regulations,— 

(a) The term “Administration” means the Federal 
Aleohol Control Administration, and the term “director” 
means Director thereof; 


(b) The term “member of the industry” means a mem- 
ber of the Distilled Spirits Industry, the Alcoholic Bever- 
ages Importing Industry, the Distilled Spirits Rectify- 
ing Industry, or the Alcoholic Beverage Wholesale Indus- 
try, as defined in the Code of Fair Competition, as now or 
hereafter amended, applicable to such industry; 


* * * * 


(e) The term “distilled spirits” means ethyl alcohol, 


hydrated oxide of ethyl spirits of wine, whiskey, rum, 
brandy, gin, and other distilled spirits, including all dilu- 
tions and mixtures thereof, for beverage, medicinal, culi- 
nary, or any other use except for industrial purposes, but 
does not include denatured distilled spirits or distilled 
spirits otherwise unfit for beverage use; 


(f) The term “age” means the period during which, 
after distillation and before bottling, distilled spirits have 
been kept in oak containers, charred if for whiskey of 
American type. 


Section 3. Misbranding.—* * * 


(b) Distilled spirits in bottles shall be deemed to be 
misbranded— 

* * * * 

(3) If the bottle, or any label on the bottle, or any 
individual covering, carton, or other container of the 
bottle used for sale at retail, or any written, printed, 
graphic, or other matter accompanying the bottle to the 
consumer buyer, contains any statement that is untrue 
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in any particular, or directly or by ambiguity, omission, 
or inference, or by the addition of irrelevant, scientific, 
or technical matter, tends to create a misleading impres- 
sion of the distilled spirits. 


Section 4. Mandatory Label Information.—There shall 
be stated— 


* * * * 


(c) On either the Brand Label, or on a separate 
label affixed in immediate proximity thereto 
on the same side of the bottle, or on a back 
label. 


(7) Excessive coloring or flavoring, in ac- 
cordance with Section 10 below, and 


(8) If whiskey, age of straight whiskey, and 
respective percentages of straight whis- 
key, neutral whiskey and neutral spirits, 
in accordance with Section 11 below. The 
requirements of this paragraph (8) and 
of paragraph (7) shall all appear on the 
same label. 


& * * * 


Section 10. Coloring, Flavoring, and Blending Mater- 
ials.— 

(a) The presence in any distilled spirits of any color- 
ing, blending, smoothing, or flavoring material (includ- 
ing malt whiskey used in blending other types of whiskey) 
need not be indicated unless such material causes the pro- 
duct to simulate another class or type of distilled spirits: 
Provided, That if the aggregate amount of coloring, 
blending, smoothing, or flavoring materials in any dis- 
tilled spirits other than cordials, liqueurs, gins, gin 
fizzes, high-balls, bitters, and such similar distilled spirits 
as may be specified by the Administration from time to 
time, is in excess of 214% by volume of such distilled 
spirits, then the name and amount in percent of volume 
of each such material shall be stated. 


123 A 


(b) The presence of beading oil in any type of whiskey 
shall be stated. 


Section 11. Age.— 


(a) Age and Percentages for Whiskey.—There shall 
be stated in the case of whiskey (except Scotch, Irish, 
and Canadian and Blended Scotch, Irish, and Canadian 
whiskey, as defined in the Regulations Relating to Stand- 
ards of Identity (Misbranding Regulations, Series 4) and 
except straight whiskey bottled under the Bottling in 
Bond Act of the United States, in which cases statement 
of age shall be optional) the following: 


(1) The age of all types of straight whiskey; and 


(2) The age of neutral whiskey when unmixed with 
other types of whiskey or other distilled spirits. 


The statment of age in cases under paragraphs (1) and 
(2) shall be as follows: “This whiskey (neutral whiskey) 


is years (and/or months) old”. If more than a 
year in age, months in excess of a year may be omitted, 
and 


(3) In case of any of the types of blended whiskey 
and in case of spirit whiskey, the age of the straight 
whiskey (or if there be two or more straight whiskeys, 
then of the youngest straight whiskey) together with the 
percentage by volume of each of the following: the 
straight whiskey or whiskeys, the neutral spirits, and the 
neutral whiskey therein. 


The statements of age shall be in the following form: 


(A) If the whiskey contains neutral spirits or neutral 
whiskey, the statement of age shall be as follows, accord- 
ing to the number of straight whiskeys used: If one 
only: “The straight whiskey in this product is —— 
years (and/or months) old”; or if more than one: “The 
straight whiskeys in this product are —— years (and/or 
months) or more old”,—the blank in each form to be 
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filled with a figure correctly stating an age not in excess 
of that of the youngest straight whiskey. If more than 
a year in age, months in excess of a year may be omitted. 


(B) If the whiskey is a blend of straight whiskeys, 
the label, in addition to stating the age of the youngest 
straight whiskey, may state (1) the aggregate percentage 
and minimum age of the older whiskeys, or (2) the aver- 
age age of all the whiskeys in the blend, or (3) the ag- 
gregate percentage and average age of the older whiskeys, 
the average in either case being an average weighted 
by volume. 


(b) Representations as to Age.—If there is made any 
representation (including words or devices in any brand 
name or mark), relative to the age of any distilled spirits, 
the age shall also be stated on all labels where such rep- 
resentation appears, and in the same size and kind of 
type as such representation. 


(c) Use of Word “Old”.—The use of the word “old”, 
or other word denoting age as part of the brand name, 
shall not be deemed to be a representation relative to age, 
if the word “brand” appears in direct conjunction with 
such brand name, in letters of equally conspicuous color 
and at least one-half the size of the type in which such 
brand name is printed. The use of the word “old” as 
part of the brand name of distilled spirits bottled in 
bond, gin, vodka, cordials, liqueurs, cocktails, gin fizzes, 
highballs, bitters, and such other distilled spirits as may 
be specified by the Administration from time to time, 
does not create a misleading impression, and the word 
“brand” need not appear in conjunction with such brand 
name, nor need the age in such case be stated. 


* * * * 
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K. Government Exhibit 10. Pertinent Excerpts from Trans- 
cript of Hearing Held Pursuant to Statute by the United 
States Treasury Department, Alcohol Tax Unit, Bureau 
of Internal Revenue on October 25, 1948 at Washington, 
D. C.— 


In the Matter of: 
Proposals to Amend Regulations No. 5 (27 CFR Part 
5) Relating to Labeling and Advertising of Distilled 
Spirits, etc. 


TRANSCRIPT OF PROCEEDINGS 


UNITED STATES TREASURY DEPARTMENT 
ALCOHOL TAX UNIT 
BUREAU OF INTERNAL REVENUE 


In the Matter of: 


PROPOSALS TO AMEND REGULATIONS No. 5 
(27 C. F. R. Part 5) RELATING TO 
LABELING AND ADVERTISING OF DISTILLED 
SPIRITS; PRESCRIBING A STANDARD OF 
IDENTITY FOR VODKA, AND FOR OTHER 
PURPOSES. 


Date: October 25, 1948 
Washington, D. C. 


ALDERSON REPORTING COMPANY 
Official Reporters 
306 Ninth St., N.W. | Washington, D. C. 
NA-1120-1121 
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Monday, October 25, 1948 
Statement of: Page Number 


Howard T. Jones, Executive Secretary, 

Distilled Spirits Institute 14 
Harry L. Lourie, National Association 

Alcoholic Beverage Importers, Inc. 20 
B. G. Simpich, Chief Counsel, League of 

Distilled Spirits Rectifiers, Inc. 32 
Harry A. Caddow, Secretary-Manager, 

Wine Institute 32 
Frank M. Ludwick, representing Pierre 

Smirnoff, Fils., Inc. 34 
Joseph Billik, Popper Morson Corp. 35 
Abraham Tunick, American Distilling 

Company 44 
I. F. Duaderman, Chief Chemist, Arrow 

Liquers Corporation 44 
Abraham Tunick, 917-15th St., N. W., 

Washington, D. C., representing the 

American Distilling Company 52 
Joseph C. Haeflin, Peoria, Illinois, 

associated with the American Distilling 

Company 
Bruce Meeker of the Padre Vineyards 

Company, Cucamonga, California 
William Montgomery Smith, representing 

Schenley Distilleries Corporation 
Thomas Wood, 31 Newbury Avenue, 

Catonsville, Maryland, representing 

Joseph E. Seagram & Sons 
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UNITED STATES TREASURY 
DEPARTMENT 
ALCOHOL TAX UNIT 
BUREAU OF INTERNAL REVENUE 


In the Matter of 


PROPOSALS TO AMEND REGULATIONS No. 5 
(27 C. F. R. Part 5) RELATING TO 
LABELING AND ADVERTISING OF 

DISTILLED SPIRITS; PRESCRIBING A 
STANDARD OF IDENTITY FoR VopKa, 

AND FOR OTHER PURPOSES. 


Great Hall, Department of Justice 
Building, 

Washington, D. C. 

Monday, October 25, 1948. 


Met, pursuant to notice, at 10:00 o’clock a. m. 


BEFORE: 


CARROLL E. MEALEY, Deputy Commissioner, Al- 
cohol Tax Unit, U. S. Treasury Department, 
Bureau of Internal Revenue, Presiding. 


ALSO PRESENT: 
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missioner, Alcohol Tax Unit, U. S. Treasury De- 
partment, Bureau of Internal Revenue. 


deVINCENT SIMONTON, In Charge of Alcohol Tax 
Unit Division, of Chief Counsel’s Office. 


WALLACE A. RUSSELL, Eszq., Attorney, Alcohol 
Tax Unit. 


DWIGHT E. AVIS, Assistant Deputy Commissioner, 
Alcohol Tax Unit. 
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[2] ALSO PRESENT (Continued) 


A. G. BARNHART, Chief, Label Section, Alcohol 
Tax Unit. 


ARTHUR B. CECIL, Chief, Advertising Section, Al- 
cohol Tax Unit. 

R. O. JOLIN, Enforcement Supervisor, Alcohol Tax 
Unit, Washington, D. C. 


WILLIAM H. KENNEDY, Assistant Deputy Com- 
missioner, Alcohol Tax Unit. 


DR. W. V. LINDER, Chief, Laboratory Division, 
Alcohol Tax Unit. 


DR. PAUL SIMONDS, Laboratory Division, Aleohol 
Tax Unit. 
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JOSEPH BILLIK 
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W. R. BROWNBACK 
1429 Walnut Street, Philadelphia 
2, Pennsylvania, representing: 
Continental Distilling Corporation. 
HARRY A. CADDOW 
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Production Division, Seagram- 
Calvert. 
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ONORMAN FORREST 
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Washington, D. C., representing: 
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ROBERT HANDREN 
485 Fifth Avenue, New York, New 
York, representing: Park & 
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F. P. HANKERSON 
408 Olive Street, St. Louis 2, 
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HOWARD T. JONES 
National Press Building, Washington, 
D. C., representing: Distilled 
Spirits Institute. 
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Washington, D. C., representing: 
National Association Alcoholic 
Beverage Importers, Inc. 


FRANK M. LUDWICK 
901 Barr Building, Washington, 
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Forman Distillers Corp. 


B. G. SIMPICH 


837 Woodward Building, Washing- 
ton, D. C., representing: 

League of Distilled Spirits 
Rectifiers, Inc. 
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Wm. MONTGOMERY SMITH 
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Washington 5, D. C., representing: 
Schenley. 
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8733 Albemarle Street, NW., 
Washington, D. C., representing: 
Calvert Distilling Co. 
ABRAHAM TUNICK 
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PROCEEDINGS 


OPENING STATEMENT 


CHAIRMAN MEALEY: All right, gentlemen. Please 
come to order. 

This is a hearing to consider certain proposed amend- 
ments to Regulations No. 5 under the Federal Alcohol 
Administration Act, Relating to Labeling and Advertising 
of Distilled Spirits, notice of which was published in the 
August 25th issue of the Federal Register. The hearing, 
which is a continuation of one opened in San Francisco on 
October 6, is held in accordance with the provisions of the 
basic statute, which require the Department to give rea- 
sonable public notice and afford to all interested parties 
an opportunity for hearing prior to issuing any amend- 
ments to these regulations. 


* * * * 


[14] STATEMENT BY HOWARD T. JONES, 
EXECUTIVE SECRETARY, 
DISTILLED SPIRITS INSTITUTE. 


MR. JONES: Mr. Commissioner, my name is Howard 
T. Jones. I am Executive Secretary of the Distilled 
Spirits Institute. The Distilled Spirits Institute is a trade 
association of American distillers, having its address at 
1135 National Press Building, Washington, D. C. 

The Board of Directors has authorized me to present 
to you certain views with respect to the proposals on 
[15] which this hearing is being held. The views we 
present are expressed on behalf of the Institute as a 
whole, but it is likely individual members may have sepa- 
rate opinions to express on some items. If they have, we 
hope you will hear them, as it is not the desire or the 
. intention of the Institute in presenting a group opinion 
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to restrict or limit in any manner the expression of the 
individual opinion of any of its members on any subject. 

We would like to point out here, Mr. Commissioner, as 
we did in a previous hearing, that the Institute made no 
suggestions or proposals for incorporation in this hearing. 
We are, therefore, not the proponents of any of these 
proposals, and our comments are submitted on the basis 
of what we feel is for the benefit of the purchasing public 
and the industry. 


* * * * 


[18] MR. JONES: No. 10. We oppose the adoption of 
this proposal. No useful knowledge would be communi- 
[19] cated to the purchaser by altering the present rule 
and allowing indirect reference to the age of neutral 
spirits, which is the substance of this proposal. Moreover, 
it would result in competitive claims that would exagger- 
ate the importance of what is in fact a manufacturing 
process and further confuse the purchasing public. We 


feel the cause of informative labeling and advertising 
would not be advanced by this proposal. 


* * * * 


[20] Corrected in accordance with Mr. Lourie’s 
letter of December 10, 1948 


STATEMENT OF HARRY L. LOURIE, 
IN BEHALF OF: NATIONAL ASSOCIATION 
ALCOHOLIC BEVERAGE IMPORTERS, INC. 


MR. LOURIE: My name is Harry L. Lourie; I am 
Executive Vice President of the National Association Alco- 
holie Beverage Importers, Inc., 700 National Press Build- 
ing, Washington, D. C. 

Mr. Commissioner, I have no prepared statement but 
I would like to comment, briefly on some of these pro- 
posals. I should like to make it clear that we are not 
concerning ourselves in purely domestic problems, but, in 
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view of what has happened to us in the past, we have 
some comment to make because we can foresee a possi- 
bility that in the future the adoption of some of these 
proposals may be thrown at us on the ground of dis- 
criminations. 
* * * * 

[28] With respect to Item 10, there again we come to 
something which is bound to cause trouble. The very 
brand “neutral spirits” should mean that the spirits are 
neutral. There is a great deal of difference in opinion as 
to what can be done with neutral spirits, but I think that 
if you will examine the scientific work done by your own 
laboratory you will find that the average neutral spirit 
[29] produced in the United States contain approximately 
three parts of congenerics per 100,000. You will also find 
that no scientific investigation has as yet been devised 
which will determine what, if any, changes occurred when 
such spirits are stored in wooden casks, whether charred 
or uncharred. It is true that they would extract some of 
the wood extractives from the barrel but no one as yet 
has been able to determine scientifically that there has 
been a change. 

Now, for the Commission to say that neutral spirits 
have been smoothed or cured, and so forth, by storage in 
wooden casks and similar containers, my comment runs 
in exactly the same trend as that Mr. Jones made a few 
minutes ago. 

I think this will result in competitive advertising and 
labeling if the amendment is adopted. 


* * * * 


{60] STATEMENT OF JOSEPH C. HAEFELIN, 
PEORIA, ILLINOIS, 
ASSOCIATED WITH THE AMERICAN DIS- 
TILLING COMPANY. 


Mr. Haefelin: My name is Joseph C. Haefelin, and I 
reside at Peoria, Illinois. 
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I am associated with The American Distilling Company 
and am in charge of production at the company’s distiller- 
ies at Pekin, Illinois, and Sausality, California. 

I should like to present the company’s position with 
respect to proposal 10. 

Proposal 10 is designed to permit general and incon- 
spicuous reference on back labels and in advertisements 
to production methods involving mellowing, softening, vel- 
veting and smoothing of neutral spirits through storage 
in oak cooperate for not less than six months. 

It is the position of our company that the adoption of 
this proposal would constitute a considerable departure 
from the long established concept that spirits do not im- 
prove with age. 

However, we feel that if the proposal is adopted, the 
type of container in which the spirits are stored should 
not be prescribed, but each distiller should be permitted 
to exercise his own judgment as to which method of stor- 
age produces the best result. 

I should like to emphasize that the aging of neutral spirits 
does not constitute aging in the same sense as the 
[61] aging of whiskey. In the aging of whiskey esterfi- 
cation proceeds through the action of the organic acids 
present on the higher alcohol. This develops aroma. There 
is a selective penetration through the fibers of the barrel 
of the various congenerics of the whiskey. This reduces 
the concentration after aging of some of the original con- 
generics and increases others. The charred surface of the 
barrel also absorbs some of the fusel oil. 

The composition of neutral spirits is such that the whis- 
key aging process described above cannot function in the 
same manner since neutral spirits contains an infinitesi- 
mal quantity of congenerics. 

We have stored substantial quantities of neutral spirits 
in oak barrels and in ventilated metal tanks, and our 
experience has demonstrated that the latter is the better 
method of softening freshly distilled neutral spirits. 
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During storage in ventilated metal tanks alcoholic 
vapors accumulate above the surface of the liquid and 
these vapors contain most of the infinitesimal quantity of 
congenerics, particularly aldehydes which are responsible 
for the slight sharpness which is usually associated with 
freshly distilled neutral spirits. 

Due to temperature changes during storage, the vapors 
dissipate themselves into the outside atmosphere through 
[62] the ventilated top of the tank, thus removing practi- 
cally all of the sharpness. The resulting neutral spirits 
after six months of storage in this type of tank and under 
properly controlled temperatures, is a softer spirit than 
the same spirit stored six months in an oak barrel. 

Moreover, we have observed that when neutral spirits 
are stored in reused whiskey barrels, which is the only 
type of cooperage used in the industry for this purpose, 
the spirits extract whiskey from the staves of the barrels 
and as a result take on a slight whiskey character with- 
out noticeably softening the spirits themselves, whereas, 
spirits stored in ventilated metal tanks in the manner out- 
lined is truly a neutral spirit, has a higher degree of pur- 
ity after storage, and is softer and smoother as a result 
of such storage. 

The discussion of our company’s experience with re- 
spect to the storage of neutral spirits should not be con- 
strued as opposition to the storage of spirits in oak con- 
tainers, but rather in the event that proposal 10 is 
adopted, to emphasize the desirability of permitting each 
distiller to determine for himself the type of storage con- 
tainer which in his judgment produces the best result. 


* * * * 


[64] CHAIRMAN MEALEY: Mr. Lind? 

MR. LIND (Joseph E. Seagram & Sons, Inc.) The 
position of my company has been set forth in the state- 
ment of Mr. Howard Jones. 

CHAIRMAN MEALEY: Is there anyone else that 
wishes to be heard? 
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STATEMENT OF WILLIAM MONTGOMERY 
SMITH, REPRESENTING SCHENLEY DISTIL- 
LERIES CORPORATION. 


MR. SMITH: In accordance with the announcement 
of hearings on proposed amendments to Regulations No. 
5—labeling and advertising of distilled spirits: prescrib- 
ing a standard of identity for vodka and for other pur- 
poses published at pages 4926-4927 et seq of the Federal 
Register of August 25, 1948, we desire to present a state- 
ment of our views with respect to certain of the proposals. 


* * * * 


[72] Proposal No. 10: Present regulations prohibit ref- 
erences to aging of neutral spirits under any circum- 
stances. References to aging of related products such as 
gin and cordials are likewise prohibited. These pro- 
hibitions tend to preserve the distinction between such 
products and whiskey. 

We think these requirements are salutary and proper. 
We, therefore, oppose proposal No. 10 even though it is 
presently very limited in scope. 

Reference to velveted, mellowed or smoothed spirits 
even if general and inconspicuous seem to us to be im- 
proper for the reasons stated and subject to such possible 
abuse as to make adoption of this proposal unsound. 
Moreover, such references would be inconsistent with 
present distinctions between storage in new and reused 
barrels. 


* * * * 


[75] STATEMENT OF THOMAS WOOD, 31 NEW- 
BURY AVENUE, CATONSVILLE, MARY- 
LAND, REPRESENTING JOSEPH E. SEA- 
GRAM & SONS. 


MR. WOOD: My statement will be the same as that 
set forth by Mr. Howard Jones. 


* * * * 
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Government Exhibit 11. Pertinent Excerpts from Tran- 
script of Hearing Held Pursuant to Statute on Novem- 
ber 28, 1956 at Room 3313, Internal Revenue Build- 
ing, Washington, D. C., by the Treasury Department, In- 
ternal Revenue Service, Alcohol and Tobacco Tax Divi- 
sion, in Re: 


Proposal to Amend Regulations No. 5 (27 CFR Part 
4) Relating to Labeling and Advertising of Distilled 
Spirits 


TREASURY DEPARTMENT 


INTERNAL REVENUE SERVICE 
ALCOHOL AND TOBACCO TAX DIVISON 


PROPOSAL TO AMEND REGULATIONS No. 5 
(27 CFR Part 4) RELATING TO LABELING 
AND ADVERTISING OF DISTILLED SPIRITS 


Room 3313, Internal Revenue Building 
Washington, D. C. 


November 28, 1956 
WARD & PAUL 


1760 Pennsylvania Ave., N.W. 
Washington, D. C. 


National 
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[i] CONTENTS 
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American Distilling Company 
Washington, D. C. 
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INTERNAL REVENUE SERVICE 
ALCOHOL AND TOBACCO TAX DIVISION 


PROPOSAL TO AMEND REGULATIONS No. 5 
(27 CFR Part 5) RELATING TO LABELING 
AND ADVERTISING OF DISTILLED SPIRITS 


Room 3313, Internal Revenue Bldg., 
Washington, D. C., 
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Heublein, Inc., 
330 New Park Avenue, 
Hartford, Connecticut 


Walter R. Woolley, 
Laird & Company, 
835 Broad Street, 
Red Bank, New Jersey. 


Howard T. Jones, 
1132 Penna. Building, 
Washington, D. C. 
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[3] APPEARANCES (Continued) 
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Leo Vernon, 
Continental Distilling Corp., 
Old Hickory Distilling Corp., 
Kinsey Distilling Corp., 
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NOTICE OF HEARING 


Notice is hereby given, pursuant to the provisions of 
section 5 of the Federal Alcohol Administration Act (49 
Stat. 981 as amended; 27 U.S.C. 205), of a public hearing 
to be held 


On November 28, 1956, at 10 A.M., at Room 3313, 
Internal Revenue Building, Washington, D. C. On 
December 5, 1956, at 10 A.M. at St. Francis Hotel, 
San Francisco, California, 


at which times and places all interested parties will be 
afforded opportunity to be heard, in person or by author- 
ized representatvies, with reference to the proposals, the 
[5] substance of which is stated below, to amend Regu- 
lations No. 5 (27 CFR Part 5), relating to labeling and 
advertising of distilled spirits. 


Written data, views or arguments relevant and mater- 


ial to these proposals may be submitted in duplicate for 
incorporation into the record of hearing (1) by mailing 
the same to the Director, Alcohol and Tobacco Tax Divi- 
sion, Internal Revenue Service, Washington 25, D. C., 
provided that they are received prior to the termination 
of the hearing or (2) by presenting the same at the said 
hearing. 


Material relating to each proposal shall be submitted 
separately and shall bear the number of the proposal to 
which it relates. At the conclusion of the hearing a rea- 
sonable opportunity will be afforded interested parties for 
examination of the record and for the submission of 
briefs. 


SUBSTANCE OF PROPOSALS 
{12] 
24. To amend section 39(e) (5) (27 CFR 5.39(e) (5)) 
to permit truthful references of a general and informative 
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nature relating to methods of producton involving storage 
as to certain products, such as neutral spirits and gin, 
which are not entitled to bear age statements, provided 
they have been stored in oak containers for some specified 
minimum period, e.g., three months. 


* * * * 


[18] 30. To amend section 64(c) (27 CFR 5.64(c)) to 
permit truthful references of a general and informative 
nature relating to methods of production involving storage 
in advertisements for certain products, such as neutral 
spirits and gin, which are not entitled to bear age state- 
ments, provided they have been stored in oak containers 
for some specified minimum period, e.g., three months. 


* * * * 


DWIGHT E. AVIS 
Director, Alcohol and Tobacco Tax 
Division, Internal Revenue 
Service 


* * * * 


[18] STATEMENT OF HOWARD T. JONES 


REPRESENTING THE DISTILLED SPIRITS 
INSTITUTE 
1182 PENNSYLVANIA BUILDING, 
WASHINGTON, D. C. 


MR. JONES: Mr. Director and gentlemen, my name 
is Howard T. Jones, Executive Secretary of the Distilled 
Spirits Institute. 

The Distilled Spirits Institute is a trade association of 
domestic distillers, with offices at 1132 Pennsylvania 
Building, Washington, D. C. The Board of Directors of 
the Institute has authorized me to present this statement 
[19] of our view with respect to the proposals on which 
this hearing is being held. 
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I am also authorized by Mr. Millard Cox to say on be- 
half of the Kentucky Distillers Association that they join 
in the comments which we are making here today. 

The views we present are expressed on behalf of the 
Institute as a whole, but it is likely that individual mem- 
bers may have separate opinions to express on some items. 
If they have, we hope you will hear them, as it is not the 
desire or the intention of the Institute in presenting a 
group opinion to restrict or limit in any manner the ex- 
pression of the individual opinion of any of its members 
on these proposals. 

Item 1. The Institute has no objection to the adoption 
of this proposal. 


* * * * 


[42] Item 24. The Institute is opposed to the adoption 
of item 24. We are not informed from the proposal as 
written what products would be permitted to show on 
labels general and informative references to methods of 
storage. The proposal would include “certain products, 
such as neutral spirits and gin.” We understand of course 
that it is intended to cover only products which are not 
entitled to bear age statement. This could include, in ad- 
dition to neutral spirits and gin, cordials, liqueurs, cock- 
tails, ete., none of which are entitled to claim age. Pre- 
sumably the neutral spirits content of blended whiskies 
would also be covered. 

These products traditionally have been prohibited from 
claiming age for the reason that no conclusive data is 
available that such products do age, or that they improve 
with storage in oak containers. 

We recognize that this proposal refers only to “refer- 
ences of a general and informative nature”, and under- 
stand that it does not contemplate statements of specific 
age nor statements that the products have been stored 
[43] in wood for a specific period of time. Presumably a 
statement such as “stored in wood” would be permitted. 


148A 


If there is any single fact with reference to the pro- 
duction and storage of distilled spirits which is more 
commonly known to the consumer than any other, it is 
that certain products are aged by storage in wood con- 
tainers. To the consumer, storage in wood is synonymous 
with age. 

It cannot be disputed that a statement on the label of 
a blended whisky to the effect that the neutral spirit con- 
tent was “stored in wood” might be a factual and truthful 
statement. There are many examples in FAA regulations, 
however, wherein the truthfulness or falsity of a state- 
ment is not the only criteria. The philosophy of the Act 
is firmly grounded on the prevention of consumer decep- 
tion. We believe that the simple statement “stored in 
wood” on the label of any product not entitled to claim 
age is deceptive in the extreme. 


* * * * 


[46] Item 30. This item complements item 24 and we 


oppose it for the same reasons. In the interest of time 
such reasons will not be repeated here. It is requested 
that the reasons advanced with reference to item 24 be 
incorporated by reference in connection with this item. 


* * * * 


[54] STATEMENT OF BRIGGS G. SIMPICH 

ON BEHALF OF LEAGUE OF DISTILLED SPIRITS 

RECTIFIERS, INC., 1001 CONNECTICUT AVENUE, 
WASHINGTON, D. C. 


MR. SIMPICH: My name is Briggs G. Simpich. I am 
Assistant Chief Counsel of the League of Distilled Spirits 
Rectifiers, a trade association of the Independent Recti- 
fiers in the country. Many of our members have indi- 
vidual views on many of these proposals. Some of them 
have no interest in them. Those members who are in- 
terested in most of these proposals will probably give their 
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own views because there wasn’t uniform thinking on them 
but I desire at this time on behalf of the League to enter 
our objections to proposals No. 24 and 25. 

Mr. Jones, who has just spoken to you on behalf of the 
Distilled Spirits Institute, has correctly pointed out that 
as drafted Amendment 24 is very vague in its ter- 
minology and might cover the whole group of products. 

That of course is true. But we have endeavored to pin- 

point this thing to see what is involved in this amend- 
ment and I believe it is pretty clear that the thing that 
inspires it are these gins that appeared in recent years on 
the market, colored gins and it is with respect to that 
particular phase of this broad coverage that I want to 
address myself briefly this morning. 
[55] The rectifying industry, the independent rectifiers, 
who operate as such without a distillery connection, are 
very bitterly opposed to this proposition and I think the 
basis of their objection will be clearly understood if I 
may refer briefly to an event that occurred almost 45 
years ago when the War Revenue Act of 1916-1917 was 
under consideration. 

At that time there was first imposed a tax on the recti- 
fication of spirits of 15 cents a proof gallon. It was sub- 
sequently increased to the present 30 cents. But the bill 
as drafted in the House contained no exemption or ex- 
ception in the case of gin and gin produced by a rectifier 
would have been taxed the same as any other rectified 
product. However, the late Mr. Levi Cook who was gen- 
eral counsel for the National Wholesale Liquor Dealers 
Association appeared before the Senate Finance Commit- 
tee and objected to the bill in its present form; in the 
memorandum filed at that time Mr. Cook said “Gin is a 
compound liquor from time immemorial, a product of 
rectification. It is mixture of fine grain spirits at potable 
proof flavored with juniper berry. Prior to 1872 recti- 
fication could not be done on distillery premises. An Act 
of that year permitted rectification in distilleries if per- 
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formed in patented stills in one continuous process of dis- 
tillation, redistillation and rectification through closed 
pipes and vessels. 

[56] Today gin is made at the distilleries through closed 
pipes and vessels. The alcoholic vapor taking up the gin 
flavor in the last doubling before condensation. Likewise 
gin is made in the rectifying houses by redistilling tax- 
paid spirits and the addition of flavor therein as at the 
distillery. 

The effect of this super tax would be to put 15 cents 
a wine gallon on the gin made in the rectifying house by 
a special tax paid rectifier in excess of the flat tax per 
proof gallon paid by a distillery finished gin. 

The distillery finished gin could be tax paid at the flat 
rate and then reduced in proof without any further pay- 
ment. Such a super tax would crush immediately the 
manufacture of gins in rectifying houses, some of the 
most famous brands of gin would forthwith be taxed out 
of existence, the owners’ property rights destroyed. 

Mr. Director, the last 39 and a half years the rectifiers 
have been on a parity with the distillers so far as cost- 
wise in producing gin. But inherent in this proposal is 
a proposition that will again tax them out of at least a 
portion of the gin field and what I am getting at is simply 
this: If a rectifier is to produce gin and store it for a 
period of months he stores tax paid spirits, that is evident 
and at $10 and half a gallon it is commercially im- 
possible to produce a type of gin similar to these colored 
[57] gins on the market and put them away for whatever 
period might be specified. 

And it is altogether possible that with their huge ad- 
vertising facilities, the producers of this type of gin might 
conceivably make the product so popular that it would 
cut into the gin field measurably and the rectifier would 
in effect be again taxed out of the gin field not by the 
imposition of a tax but in this case by a ruling of your 
department which would put him in a position where he 
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could not survive in the gin field, at least in the field of 
these so-called aged gins. 

Now, aside from the economic feature of this thing, 
which is most critical, historically, as everyone in this 
room, knows, gin has been a clear liquid beverage as sug- 
gested by Mr. Levi Cook time immemorial. 

It has never been aged because age contributed nothing 
to it. If this product is to be aged and again the regula- 
tion doesn’t specify the type of cooperage, but considering 
all types, if it is put in a charred oak barrel, it is very 
evident that something definitely will happen to it even 
in a term of 3 months or a relatively short period. 

Then I submit that the product ceases to be gin. And 
it should be put out under some fanciful name or what- 
ever and should not be permitted to be designated as gin. 
[58] On the other hand, if it is meant that this product 
should be stored in a re-used parrafin barrel or in a new 
oak container and if the suggestion is made that nothing 
happens to it from such storage, then manifestly any ref- 
erence to age is grossly misleading in that the consumer 
is led to believe that there was something happening to 
the product during its period of storage. 

So on either approach, I say that this regulation inso- 
far as it applies to gin is clearly something that should 
not be permitted because of the confusion to the consumer 
and it is violation of the traditional time honored charac- 
ter of gin as known to the consumer. 

Mr. Director, I did not have a prepared statement at 
this time, because I want to watch the progress of this 
hearing and I presume that following your usual pro- 
cedure we will be permitted to file something in rebuttal. 

MR. AVIS: Oh, yes. 

MR. SIMPICH: When the hearing is over. 

MR. AVIS: Yes, you will, sir. 

MR.SIMPICH: Accordingly with that brief summary 
of the position of our members I have nothing further to 
add at this moment. 
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MR. AVIS: Mr. Russell? 

MR. RUSSELL: Will you file a list of your members 
of the association for the record? 

MR. SIMPICH: Yes. 

[59] MR. RUSSELL: In connection with your re- 
marks as to the composition of gin, gin is composed not 
only of juniper berries and alcohol and water, there are 
other ingredients put in by some other people, aren’t 
there? 

MR. SIMPICH: Yes, some of them have 20 or more 
botanicals that are used. Yes, sir. 

MR. RUSSELL: But you feel that possibly the storage 
of the gin in wood would make such a change in the 
product that it would no longer be gin, is that one of your 
approaches? 

MR. SIMPICH: That is my one approach. Or if it 
does make a change, then it ought to be designated under 
some different name. It is no longer gin as known his- 


torically as Mr. Levi Cook suggested from time imme- 
morial, it was a pure spirit. 


* * * * 


[72] STATEMENT OF HARRY L. LOURIE, 
EXECUTIVE VICE PRESIDENT, NATIONAL 
ASSOCIATION ALCOHOLIC BEVERAGE 
IMPORTERS, INC., 
WASHINGTON, D. C. 


MR. LOURIE: Mr. Director, my name is Harry L. 
Lourie, Executive Vice President of the National Associ- 
ation of Alcoholic Beverage Importers, Inc. at 700 Na- 
tional Press Building, Washington, D. C. 


* * * * 


[97] We are unanimously opposed to item No. 24. 
Our reasons for opposing this may be entirely different 
than those offered by DSI. Our reasons for opposing it 
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are simply because for a great many years we were har- 
rassed, if I might use that rather strong term by a group 
of people who insisted that Scotch whisky contained neu- 
tral spirits which had been matured. 

As a matter of fact they were not neutral spirits. 
Your own laboratory in the famous study made by Mr. 
Valaer proved it. They were whiskies. Even today there 
are people who claim that the grain whiskies used in 
Scotch whiskies are neutral spirits. That is Item No. 1. 

I am afraid if neutral spirits are permitted a special 
designation because someone shoves them in a barrel and 
keeps them there that ultimately the same misconception 
will arise and we will again be the victims of what I 
call harrassment. 

In discussing this with my committee I didn’t know as 
an ex-chemist how you improved neutral spirits that are 
really neutral. 

Maybe there is a way. Maybe they take something out 
of a barrel. But if I have a good neutral spirit which 
[98] contains 3 or 4 parts congenerics per hundred thou- 
sand, I would like to know what you improve in that un- 
less you take some abstractions from the barrel. 

I see no objection of anybody of putting gins and neu- 
tral spirits and vodkas in all the barrels they want, why 
should they get a special merit from it? 

This is a departure from all practice in the trade or 
government control not only here but any country I have 
ever studied. I don’t know how you improve neutral 
spirits. May I say that although you talk here about 
neutral spirits for gin and so forth, why should you dis- 
criminate against neutral spirits made out of grapes, out 
of brandy? 

There are a lot of neutral spirits made in the United 
States out of wines. Certainly they should be entitled to 
the same privilege. Maybe somebody wants to make a 
fortified wine in the United States with neutral spirits 
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that have been aged in plain barrels in their case because 
they would not want the color. 

If you are going to go in one direction why not continue 
in that direction and take them all in. 

I am regarding this matter purely from the point of 
view of the consumer’s reaction. I think the consumer’s 
reaction would be perhaps erroneous. Let’s use a mild 
phrase. 

He might get the impression that there was a differ- 
ence between a product made with so-called mature neu- 
[99] tral spirits and one made with neutral spirits which 
have not been matured. 

In any case we are unanimously opposed to it. 


* * * * 


[116] STATEMENT OF FREDERICK J. LIND, 
REPRESENTING JOSEPH E. SEAGRAM & SONS, 
INC. 


MR. LIND: My name is Frederick J. Lind. I repre- 
sent Joseph E. Seagram & Sons, Ince. 


* * * * 


[118] I would also like to comment on items 24 and 30, 
which relate to the general reference to age on labels and 
in advertising of neutral spirits and gin, Vodka, and so 
forth. 

If, in fact, the distiller puts his neutral spirits in wood, 
and ages it, it is difficult to understand the basis on 
which he is going to be prevented from making that 
statement of fact. 

I do not see how you can, or why you should, object, 
to the truthful statement. 

I know it has been said that the truth can be deceptive. 
I am not prepared to believe that statement, but certainly 
it is not true in this case. 


We know, and most distillers know, that aging in wood 
improves neutral spirits and gin. I am not a chemist, and 
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in fact, I am not interested in the chemistry of whiskey. 
There is only one test in which I am interested, and that 
is the test of taste. I defy anyone to prove to me that 
aging neutral spirits or gin in wood does not improve it. 

After all, you should give us and other distillers some 
credit for some intelligence. We certainly wouldn’t put 
[119] neutral spirits in wood and take the economic loss 
therefrom if we didn’t think it was improving the product. 

The opposition to these proposals seems to me to be 
an application of the very old principle, the idea of get- 
ting a competitive advantage through regulation. I 
thought we had outgrown that, but apparently we 
haven’t. 

I notice that Mr. Simpich says that we should prevent 
people from knowing the truth about Seagram’s Gin and 
Schenley’s Gin because otherwise they might not buy his 
gin and he would have an economic loss. I respectfully 
suggest that my friend, Mr. Simpich, is in the wrong 
department of the Government. 

Mr. Lourie, in typically Lourian philosophy, indicates 
that if these proposals were adopted, it would somehow 
affect his work with Scotch whiskey. I do not follow my 
devious friend, but I respectfully suggest that because he 
may have more work to do is not a reason to oppose 
these proposals. 

Mr. Lourie also says that the public might think there 
is a difference between aged neutral spirits and non- 
aged neutral spirits. There is a difference. All that the 
opposers’ organization wants to do is keep the public 
from knowing about the difference. 

This industry is the only industry I know of that is not 
taking advantage of technological improvements in the 
industry, and, in fact, cannot. 

The fact of the matter is that our technological develop- 
ment is stymied to a great extent by regulation. 
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Fortunately, those regulations are being changed from 
[120] time to time, but the progress is ponderously slow. 
We are also impeded in technological improvements by a 
number of people who feel that what was good enough 
for their grandfathers is good enough for them and that 
what is good enough for them is good enough for every- 
body else. 

The Scotch, the Canadians, and the Irishmen, and 
everybody else do not feel that way, and that may ac- 
count for the standing of the Canadian and Scotch and 
Irish products as compared with our own products. 

That is the end of my statement, gentlemen. 


* * * * 


[135] STATEMENT OF LEO VERNON, 
1429 WALNUT STREET, PHILADELPHIA, 
PENNSYLVANIA, 
REPRESENTING THE CONTINENTAL DISTILLING 
CORPORATION 


AND OTHER DISTILLING SUBSIDIARIES OF 
PUBLICKER INDUSTRIES, INC. 


MR. VERNON: I am Leo Vernon, of 1429 Walnut 
Street, Philadelphia, Pennsylvania. 

I am appearing on behalf of the Continental Distilling 
Corporation and other distilling subsidiaries of Publicker 
Industries, Inc. 

We favor Proposals Nos. 2, 10, 16, 19, 20, 21, 22, 25 
and 26. We also favor Proposals No. 24 and 30, provided 
that they are made prospective in their application in 
the event any amendments on this proposal are adopted. 


* * * * 
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[140] STATEMENT OF FREDERIC P. LEE, 

OF THE LAW FIRM OF LEE, TOOMEY, AND KENT, 

RING BUILDING, WASHINGTON, D. C., REPRE- 

SENTING THE DISTILLERS COMPANY, LIMITED, 
LINDEN, NEW JERSEY 


MR. LEE: Mr. Director and gentlement, my name is 
Frederic P. Lee. I am a member of the law firm of Lee, 
Toomey, and Kent, in the Ring Building, Washington, 
D. C. 

I am appearing on behalf of the Distillers Company, 
Limited, of Linden, New Jersey. I emphasize the Linden, 
New Jersey, in order that this domestic company may not 
be confused with the Distillers Company, Limited of Edin- 
burgh, Scotland. 

My statement relates to Proposals Nos. 24 and 30. 
These proposals would permit in the labeling and adver- 
tising the truthful references of a general and informa- 
tive nature relating to the methods of production, involv- 
ing storages to certain products, such as neutral spirits 
and gin, which are not entitled to bear age statements, 
provided they have been stored in wood for some specified 
minimum period, for example, three months. 

The Distillers Company, Limited, is strongly opposed to 
the adoption of Proposals 24 and 30. The company pro- 
duces clear gin and gin-based cocktails. We approve the 
position taken by the Distilled Spirits Institute on these 
proposals in opposition to them. 

{141] We are not members of the Institute and would 
like to present to you our own individual views on the 
matter. 

We also approve the positions taken by the Association 
of Alcoholic Beverage Importers and the Distilled Spirits 
Rectifiers. It should be pointed out that these proposals 
have a rather broad coverage. 

They would, as we understand them, apply not only 
to neutral spirits and gin, but also to vodka and cocktails, 
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liqueurs and cordials, and all the other items that are not 
entitled to state age. 

Neither is it said in the proposals what kind of wood 
is in mind, whether new or re-used, or for that matter, 
paraffin barrels, but the remarks I have to make would 
apply irrespective of the kind of wood. 

Finally, it seems to us that the proposal involves such 
statements as “mellowing”, “softening”, “velveting”, 
“smoothening”, refer to such processes—speaking of them 
euphonistically and somewhat imaginatively and also 
“mellowed in oak casks,” or “stored in wood”. 

It was pointed out this morning that the proposal did 
not contemplate such statements as “stored six months in 
wood”, though as stated, the proposal is broad enough to 
permit such statements, also. 

But the adoption of these proposals, Mr. Director, 
would reveal a regulation and regulatory policy that has 
[142] been in effect ever since, or close after, the repeal 
of the prohibition amendment. 

That regulation and that policy as stated then, was age 
and maturity and similar representations as to neutral 
spirits, gin, liqueurs, cordials, vodka, cocktails, gin fizzes, 
highballs, and bitters are misleading and shall not appear 
on any label. 

When a policy has been in effect that long and when it 
has become known to the trade and to the consumer, it 
should take an overwhelming amount of factual data to 
upset it. There has not been offered any such data at this 
hearing so far. 

There has been only the bare assertion, as a matter of 
fact, of Mr. Lind that such products do improve. Let’s 
turn to the statements on “mellowing” and “velveting” 
and “mellowed in oak casks” and “stored in wood” and 
the like—what is their nature? 

Quite obviously, they are age statements without using 
the word “age”. They are not age in the sense of mere 
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passage of time, but age in the sense of improvement in 
quality. 

The only purpose of such statements is to convey the 

impression that the products have aged and improved with 
storage in wood. Usually, the wood would be re-used 
whiskey barrels. That statement of the misleading char- 
acter, the impression tried to be given, has been recog- 
nized by the Treasury Department for years. 
[148] Back in 1937 the Department stated that bottling 
dates, distilling dates, and words such as “old” and “ma- 
ture” are representations denoting age or maturity, and 
are, therefore, prohibited from appearing on labels for 
neutral spirits, gin, vodka, and so forth, due to the fact 
that they are considered misleading; and the Treasury 
Department, contrary to its usual practice, underscored 
a word in its own ruling. 

It underscored the word “misleading”, so that I assume 
that even the Treasury Department felt very strongly of 
the view that statements such as “old” and “mature” 
when applied to neutral spirits and gin, and so forth, 
were misleading, and wanted to have no misunderstand- 
ing on the subject at that time. 

The only defense that has been suggested to such state- 
ments at the moment has been that they are truthful 
statements. The Act itself, as you well know, Mr. Direc- 
tor, imposes a duty upon you and the Secretary to pro- 
hibit, irrespective of the falsity—that means even though 
they may be true—statements relating to age or manu- 
facturing processes that the Secretary finds likely to mis- 
lead the consumer. 

Clearly, these statements, as Mr. Jones stated this 
morning, to the consumer mislead him in that they give 
the impression of improvement with storage. 

Then the Treasury Department, itself, has said they 
are misleading. Truth is not always a defense. It is not 
a defense when the truth is used for a misleading purpose, 
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[144] and perhaps as apt a statement on that as has 
been made was the one made by Judge Rose in the 
United States District Court in New York, a good many 
years ago, when he said: “One who with intent to deceive 
tells what is truth in a sense in which he knows it will 
not be understood is not a whit better than he who af- 
firms something which he knows to be false in every 
aspect.” 

Even the ordinary oath requires that you state not only 
the truth, but the whole truth, and here the whole truth 
would be stored in wood but not improved in quality by 
such storage. That would be the only way we could pre- 
vent misleading the consumer. 

I mentioned that you are reversing a policy that was 
long ago established. I think perhaps just a word on that 
is worth your consideration because it is a policy you have 
repeated and affirmed and even as recently as eight years 
ago reconsidered and still maintained your position and 
has anything happened since that that should cause an 
alteration of that? The present Regulation is based on 
a ruling in 1934 which it adopted almost verbatim that 
ruling which said that age and maturity and similar 
statements or representations as to neutral spirits, gin, 
vodka, and so forth, are misleading and are prohibited. 
It did not say why, but a month later an additional ruling 
was gotten out in which it was said—this was No. 57, the 
earlier ruling—and then this one was No. 4, which said 
in the opinion of the Administration the distilled spirits 
[145] specifically named in the ruling referred to the one 
I juse read, the type of distilled spirits whose quality does 
not improve with age and the ruling in question was 
predicated upon the ground that being meaningless, such 
representations of age with respect to these spirits would 
be misleading to the consumer. 

Shortly after that, the ruling was put in the form of 
a regulation, and then it became a part of the present 
regulation, and it remained in effect. 
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In 1948 the Department held on October 25th a hearing 
to modify that regulation. It was proposed then by the 
Department to except from the prohibition again state 
ments and representations referring to age and maturity 
if general and inconspicuous references of an informative 
nature were made on the back labels and could be used 
in advertising referring to production methods involving 
mellowed, velveting, softening, or improving neutral 
spirits through storing in oak casks for a period of not 
less than six months. 

That is no different than what you have today except 
that it was limited to neutral spirits and did not have 
gin and vodka and had a period of six months rather 
than three months. 

I examined the transcript of that hearing. At that 
time no industry member supported the proposal, not 
even Seagrams or Continental. The Distilling Spirits op- 
posed it, as now. 

Mr. Jones stated that the adoption of any such proposal 
would communicate no useful knowledge to purchasers 
[146] and would result in competitive claims that would 
exaggerate the importance of a manufacturing process 
and confuse the purchasing public. 

He stood then, as he stands today, on the subject. The 
National Association of Alcoholic Beverage Importers 
then, as now, opposed it. Mr. Lourie then stated that the 
proposal was bound to cause trouble and would result in 
competitive labeling and advertising. I think the impli- 
cations of those two statements are fairly obvious to all 
of us. 

There was no evidence offered that neutral spirits im- 
proved by being stored in wood, just as so far in the 
progress of this hearing, there has been no such evidence. 
[147] There was one company that said while it didn’t 
favor the proposal, neither would it oppose it, but it 
stated—and this is most interesting—if the proposal 
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were adopted, it should be amended to include ventilated 
metal tanks as well as in wood. They gave a reason that 
storage of neutral spirits in ventilated metal tanks makes 
a softer neutral spirit than oak barrels, and if you store 
it in oak barrels, it takes on a whiskey flavor without 
noticeably softening the spirits. 

I think your conclusion upon that record was, as I think 
the conclusion will be from this record, that the great 
bulk of the industry opposed this change in the regulatory 
policy. There was no evidence offered to support such a 
change, and, in any event, your predecessor and the 
Secretary did not adopt the proposal. 

If you place neutral spirits in wood, I suggest to you 
that at that moment the neutral spirits are no longer 
neutral and are no longer entitled to be characterized as 
neutral spirits, and you would have no claim as to ma- 
turing neutral spirits. 

They cease to be that, and I make that point seriously. 

In the case of Vodka, you have already ruled that if 

Vodka so much as absorbs color from wood, it changes 
character and is no longer Vodka and cannot be so called, 
but has to have a fanciful name. 
[148] Im the case of gin, I would like to point out to you 
that for a good many years past when it comes to bottling 
in bond, gin as well as other whiskies may be bottled in 
bond, you had a special regulation as to the eligibility for 
bottling in bond on gin, and there you say the gin to be 
bottled for domestic purposes must have been stored con- 
tinuously for at least four years in wood lined with 
paraffin or another substance which will preclude contact 
of the spirits with the wood surface and prevent absorp- 
tion of the wood color and flavor. 

Obviously, at least to me, and I hope to you, the bottled 
in bond regulations recognize that gin is traditionally a 
neutral product except for flavoring with juniper berries 
and other aromatics, and that any changes that occurred 
in it by reason of the storage in wood that was not paraf- 
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fin lined and did not preclude contact with the wood 
surface and would not prevent absorption of the wood 
color and flavor, would not be gin. 

I suggest to you that there can be no such product as 
golden gin. That is a gin that is derived characteristically 
from contact with wood. That very contact in the spirit 
of the bottling in bond regulations destroys the character 
of the product as gin. 

To permit maturity statements such as golden gin, mel- 
lowed in wood, is to compound the offense by adding a 
[149] misleading statement to a misleading type desig- 
nation. 

Let me summarize a moment. This proposal would re- 
fute a regulation that has been in effect twenty-two years, 
and it does so as far as the 1948 record is concerned, 
and as far as this record is concerned—you would with- 
out any newly disclosed facts or date that would justify 
a statement that places such products as neutral spirits 
and gin in wood improves their quality, so that the state- 
ment would not be misleading to the consumer. 

Adoption of these proposals would promote consumer 
deception, in our judgment, by misleading references to 
age and to manufacturing processes, and it would in- 
volve adoption of a regulation which is contrary to the 
statutory standard against such misleading age and man- 
ufacturing process statements. It is a statutory standard, 
we believe, that binds the adoption of regulations in this 
field, the adoption of the proposals that also force indus- 
try competition on the low level of misleading labeling in 
advertising—and I believe that is one of the things Mr. 
Lourie had in mind in his statement in 1948—the adop- 
tion of these proposals would give a temporary advantage 
to producers having inventories of gin or Vodka stored 
in reused barrels. 

Mr. Vernon recognized that when he limited his sup- 
port to prospective adoption. 

Finally, adoption of the regulations would give a 
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[150] permanent advantage to those who produce gin or 
Vodka under distillers’ permits as against those who pro- 
duce it under rectifiers’ permits. 

The Distillers Company, Limited, nevertheless, sees no 
reason for such permanent advantage being given to those 
who produce under distillers’ permits. 

I take it that was the point that Mr. Simpich was try- 
ing to emphasize in his statement this morning, the al- 
most inevitable result of that would be that following 
the adoption of any such regulation as this, a regulation 
permitting regular age claims on gin and Vodka and a 
regulation permitting regular age claims for neutral 
spirits content on blended and spirit whiskies. 

There might be an incidental effect of adopting such a 
regulation which would be to validate some of the label 
advertising claims of maturity that have recently been 
used but are questionable from a legal standpoint under 
the present regulations—but that is no basis for adoption 
of these regulations. 

We think, Mr. Director, that it is intended to prevent 
consumer deception and that these proposals fly directly 
in the face of that statutory standard; and if such pro- 
posals would only be used to promote deception and that 
it would promote those who might want to enter into such 
a competitive situation. 

[151] Thank you, sir. 

Might I ask, Mr. Director, would you permit questions 
to be asked of your chief chemist on the matter of the 
improvement of neutral spirits and gin in wood, and that 
it be made a part of this record? 

MR. AVIS: Mr. Lee, I would be perfectly willing to 
have you submit any questions that you might want to 
propound to our chief chemist, and I will give it consid- 
eration as to whether or not we might— 

MR. LEE: You mean, submit them at this time? 

MR. AVIS: At any time before we terminate the hear- 
ings in San Francisco. 
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You understand that we are going to take the testimony 
on the proposals on December 5 in San Francisco. If they 
are submitted prior to that time, I will then determine 
whether I will continue the hearing so as to permit him 
to testify on that subject. 

I make no determination now. Certainly, I would want 
to deal with this thing on its merits, whatever they are, 
and I will be glad to have the questions submitted and to 
consider whether or not he should give testimony on that 
subject and whether the hearing should be continued for 
that purpose. 

MR. LEE: Thank you, sir. 

As I understand it, you would prefer to have them sub- 
mitted in writing, so that you can consider them first. 
[152] MR. AVIS: I certainly would, sir. 

MR. LEE: Thank you, sir. 

MR. AVIS: Who is the next witness? 

MR. FORREST: I will speak, Mr. Director. 


MR. AVIS: Very well, Mr. Forrest. 


STATEMENT OF 0. NORMAN FORREST, 
WASHINGTON REPRESENTATIVE OF NATIONAL 
DISTILLERS PRODUCTS CORPORATION, 920 
PENNSYLVANIA BUILDING, WASHINGTON, D. C. 


MR. FORREST: My name is O. Norman Forrest. I 
am the Washington representative of National Distillers 
Products Corporation with offices at 920 Pennsylvania 
Building, Washington, D. C. 

National Distillers Products Corporation is a member 
of the Distilled Spirits Institute, the views of which have 
been presented here this morning in full detail. 

Our company acquiesces in the views expressed by Mr. 
Jones on behalf of the Distilled Spirits Institute except in 
connection with proposal numbered 16. 


* * * * 
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M. Government Exhibit 12. Pertinent Excerpts from Tran- 
script of Hearing Held Pursuant to Statute on Decem- 
ber 5, 1956 at San Francisco, California, by Treasury 
Department, Internal Revenue Service, Alcohol and To- 
bacco Tax Division, in Re: 


Proposal to Amend Regulations No. 5 (27 CFR Part 
5) Relating To Labeling and Advertising of Distilled 
Spirits 


i 


TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
ALCOHOL AND TOBACCO TAX DIVISION 


PROPOSAL TO AMEND REGULATIONS No. 5 
(27 CFR Part 5) RELATING TO LABELING 
AND ADVERTISING OF DISTILLED SPIRITS. 
San Francisco, California 
December 5, 1956. 


Pages 1-48 


Reported by: 
Ernest Capoferri. 


STENOTYPE REPORTING COMPANY 
12 Geary Street 
San Francisco 8 
SUtter 1-2201 


167A 


(i] CONTENTS 
STATEMENT OF 


Don W. McColly, 
Wine Institute, 
717 Market Street, 
San Francisco, California 


James L. Riddell, 
Vie-Del Grape Products Co. 
2808 E. Nebraska Avenue, 
Fresno, California. 
(Wine Institute) 

L. N. Bianchini, 
United Vintners, 
Allied Grape Growers, 
601—4th Street, 
San Francisco, California 


Otto E. Meyer, 


Fromm & Sichel, Inc., 
717 Market Street, 
San Francisco, California 


Harol E. Roush, 
Wine Growers Guild, 
P. O. Box 579, 
Lodi, California 
James E. Woolsey, 
582 Market Street, 
San Francisco, California 


Milton B. Seasonwein, 
Schenley Industries, Inc., 
350 Fifth Avenue 
New York 1, New York 
Robert E. Peffer, 
Lewis Westeo Company, 
220 Front Street, 
San Francisco, California 
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[1] TREASURY DEPARTMENT 


INTERNAL REVENUE SERVICE 
ALCOHOL AND TOBACCO TAX DIVISION 


PROPOSAL TO AMEND REGULATIONS No. 5 
(27 CFR Part 5) RELATING TO LABELING 
AND ADVERTISING OF DISTILLED SPIRITS 


Borgia Room, St. Francis Hotel, 
San Francisco, California, 
Wednesday, December 5, 1956. 


Met, pursuant to notice at 10:10 a.m. 


PRESENT: 


DWIGHT E. AVIS (presiding) 
JOHN L. HUNTINGTON 

H. G. MORTHORST 

ISHAM RAILEY 


APPEARANCES: 


Victor B. Allison, 
American Wine Growers, 
9417 E. Marginal Way, 
Box 3574, 

Seattle, Washington. 


L. N. Bianchini, 

United Vintners, Allied Grape Growers, 
601—4th Street, 

San Francisco, California. 


Abraham M. Buchman, 
Buchman & Buchman, 
292 Madison Avenue 
New York 17, New York. 
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APPEARANCES (Continued) 

[2] A. S. Coplin, 
Lewis—Westco & Company 
222 Front Street, 
San Francisco, California. 
B. A. David, 
E. Mantinoni Company, 
40 Drumm Street 
San Francisco, California. 
Aubrey Harwood, Jr., 
California Wine Association and Wine Institute 
900 Minnesota Street, 
San Francisco, California. 


Howard Jones, 

Distilled Spirits Institute, Inc., 
Room 1132, Pennsylvania Building, 
Washington 4, D. C. 


J. R. Lazarus, 

Wine Institute, 

717 Market Street, 

San Francisco 8, California. 


Harry W. Lucheta, 

R. Torre & Company, 

249 Clay Street, San Francisco, California. 
Don W. McColly, 

Wine Institute, 

717 Market Street, 

San Francisco, California. 
R. E. Peffer, 
Lewis—Westeo & Company, 
222 Front Street, 

San Francisco, California. 


H. Lowell Quinn, 
Alhambra Wine Company, 
P. 0. Box 338, 

Selah, Washington. 
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APPEARANCES (Continued) 


[3] J. L. Riddell, 
Vie—Del Grape Products Company, 
2808 E. Nebraska Avenue, 
Fresno, California. 
(Wine Institute) 


Harol E. Roush, 
Wine Growers Guild, 
P. O. Box 519, 

Lodi, California. 


Milton B. Seasonwein, 
Schenley Industries, Inc., & subsidiaries, 
850 Fifth Avenue, 

New York, New York. 
Howard E. Somers, 

St. Charles Winery, 
Grapeview, Washington. 
James E. Woolsey, 

Brandy Distillers Corporation, 
582 Market Street, 

San Francisco, California. 


NOTICE OF HEARING 


Notice is hereby given, pursuant to the provisions of 
section 5 of the Federal Alcohol Administration Act (49 
[4] Stat. 981 as amended; 27 U.S.C. 205), of a public 
hearing to be held 


On November 28, 1956, at 10 A.M., at Room 3318, 
Internal Revenue Building, Washington, D. C. 


On December 5, 1956, at 10 A.M., at St. Francis 
Hotel, San Francisco, California, 


at which times and places all interested parties will be af- 
forded opportunity to be heard, in person or by author- 
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ized representative, with reference to the proposals, the 
substance of which is stated below, to amend Regulations 
No. 5 (27 CFR Part 5), relating to labeling and adver- 
tising of distilled spirits. 


Written data, views or arguments relevant and material 
to these proposals may be submitted in duplicate for in- 
corporation into the record of hearing (1) by mailing the 
same to the Director, Aleohol and Tobacco Tax Division, In- 
ternal Revenue Service, Washington 25, D.C., provided 
that they are received prior to the termination of the 
hearing, or (2) by presenting the same at the said hear- 
ing. Material relating to each proposal shall be submitted 
separately and shall bear the number of the proposal to 
which it relates. At the conclusion of the hearing a rea- 
sonably opportunity will be afforded interested parties for 
examination of the record and for the submission of briefs. 


[5] SUBSTANCE OF PROPOSALS 


1. To amend article I (27 CFR 5.1) to add a definition 
of domestic distilled spirits which would include imported 
cordials or liqueurs rectified in the United States by the 
addition of sugar or sugar and water solution. 


2. To amend section 21, class 2 (27 CFR 5.21(b)) and 
other pertinent sections of the regulations to increase the 
maximum proof at which whisky may be withdrawn 
from the cistern room at the distillery to a specified proof 
not higher than 160°, e.g., 120° proof; or, in the alterna- 
tive, if the hearing does not develop sufficient data to pro- 
vide for the normal barreling of whisky at a higher proof, 
to amend section 21, class 2 (27 CFR 5.21(b)) and other 
pertinent sections of the regulations so as to provide that 
not more than 1,000 barrels of whisky barreled by a 
single distiller for experimental purposes at not more than 
160° proof may be labeled, when bottled, under the desig- 
nations which would have been applicable if the product 
had been withdrawn at not exceeding 110° proof. 
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8. To amend section 21, class 2(h) (27 CFR 5.21(b) 
(8)) and other pertinent sections of the regulations to 
eliminate the class and type designations “blended rye 
whisky” (rye whisky—a blend) “blended bourbon whis- 
ky” (bourbon whisky—a blend), “blended corn whisky” 
(corn whisky—a blend), “blended wheat whisky” 
(wheat whisky—a blend), “blended malt whisky” (malt 
whisky—a blend), and “blended rye malt whisky” (rye 
malt whisky—a * * * 


* * * * 


[11] 24. To amend section 39(e) (5) (27 CFR 5.39(e) 
(5)) to permit truthful references of a general and in- 
formative nature relating to methods of production involv- 
ing storage as to certain products, such as neutral spirits 
and gin, which are not entitled to bear age statements, 
provided they have been stored in oak containers for some 
specified minimum period, e.g., three months. 


* * * * 


[12] 30. To amend section 64(c) (27 CFR 5.64(c)) to 
permit truthful references of a general and informative 
nature relating to methods of production involving storage 
in advertisements for certain products, such as neutral 
spirits and gin, which are not entitled to bear age state- 
[13] ments, provided they have been stored in oak con- 
tainers for some specified minimum period, e.g., three 
months. 


* * * * 


(signed) Dwight E. Avis 
Director, Alcohol and To- 
bacco Tax Division 
Internal Revenue Service 


* * 
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[42] 
STATEMENT OF MILTON B. SEASONWEIN 
SCHENLEY INDUSTRIES, INC. 
NEW YORK, NEW YORK 


MR. SEASONWEIN: My name is Milton B. Season- 
wein of 350 Fifth Avenue, New York 1, New York. I ap- 
pear on behalf of Schenley Industries, Incorporated, and 
its subsidiaries. 

I should like to state briefly in most cases our position 
on the several proposals. 


os * * * 
[45] We oppose Items Nos. 23 and 24, but approve of 
Items Nos. 25 and 26. 
* * * * 
We are in opposition to Items Nos. 28, 29, and 30 and, 
of course, our views on Item No. 31 are as expressed by 
Mr. Woolsey. 


* * * * 
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N. Government Exhibit 13. Memorandum Dated January 
10, 1957 Submitted by League of Distilled Spirits Recti- 
fiers, Inc., Washington, D. C. to the Director, Alcohol and 
Tobacco Tax Division, Internal Revenue Service, on Be- 
half of the League’s Members, in Opposition to Propos- 
als 24 and 30 in Notice of Hearings on Proposed Amend- 
ments to Regulations 5 (27 CFR Part 5) Relating to 
Labeling and Advertising of Distilled Spirits 


LEAGUE OF 
DISTILLED SPIRITS RECTIFIERS, INC. 


1001 Connecticut Ave. Washington 6, D. C. 
January 10, 1957 


Dwight E. Avis, Director, 

Alcohol and Tobacco Tax Division, 
Internal Revenue Service, 
Washington 25, D. C. 


Sir: 

The following memorandum is submitted by the League, 
on behalf of its members, in opposition to Proposals 24 
and 80 in Notice of Hearing on proposed amendments to 
Regulations 5(27 CFR Part 5) relating to labeling and 


advertising of distilled spirits, and published in the Fed- 
eral Register of October 31, 1956 (pp. 8321-8322. 


Hearings were held on these proposals in Washington, 
D. C. on November 28, 1956, and in San Francisco, Cali- 
fornia on December 5, 1956. At the time of the hearing 
in Washington on November 28, the League noted its 
objection to proposals 24 and 30, and this memorandum 
is filed in amplification of comments made at that time, 
and pursuant to leave granted. 


Proposals 24 and 30 are as follows: 


“24, To amend section 39(e) (5) (27) CFR 5.39 
(e) (5) to permit truthful references of a general 
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and informative nature relating to methods of pro- 
duction involving storage as to certain products, such 
as neutral spirits and gin, which are not entitled to 
bear age statements, provided they have been stored 
in oak containers for some specified minimum peri- 
od, e.g., three months.” 


“30. To amend section 64(c) (27 CFR 5.64(c) 
to permit truthful references of a general and infor- 
mative nature relating to methods of production 
involving storage in advertisements for certain prod- 
ucts, such as neutral spirits and gin, which are not 
entitled to bear age statements, provided they have 
been stored in oak containers for some specified mini- 
mum period, e.g., three months.” 


While the proposals refer to “products, such as neutral 
spirits and gin”, this memorandum is directed primarily 
to the latter product. Furthermore, we are interested 
only in that type of gin generally referred to as English, 
or London Distilled Dry Gin, which is the common var- 
iety distilled in the United States, as distinguished from 
Hollands or Geneva type gin. 


Historically, London Distilled Dry Gin was never aged 
in wood. Grossman’s Guide to Wines, Spirits and Beers. 
(3rd Ed., 1954); American Peoples Encyclopedia, Vol. 
9, p. 583. In his discussion of “London Dry Gin,” as 
made in England, Grossman (p. 226) first describes the 
process of distillation and then concludes: 


“The new spirit that comes out is of a much higher 
proof than the 120° proof at which it was placed 
in the still, and it must be reduced again by distilled 
water. The gin is not placed in a wooden vessel—it 
is placed in a glass-lined vat. Gin is never aged.” 


The author also refers to the fact that American gin, 
or gin made in the United States, differs only in the fact 
that the English gins may have “a little more character” 
due chiefly to the fact that in England spirits are distilled 
out at a lower proof (p. 227). He further states that 
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«“ * * * there is no purpose in aging our own gins, as 
the flavoring is used to make the new spirit palatable, 
and this quality is not improved by aging in wood.” (p. 
229). 


In the American Peoples Encyclopedia it is stated: 


“Gin is generally stored in glass-lined vats or 
tanks in a cool, air-conditioned cellar. Unlike rum or 
brandy, it is never aged in wood.” 


Accordingly, when the Standards of Identity were 
adopted, after extensive hearings, no provision was made 
for claiming age in the case of gin for the very simple rea- 
son that storage of gin in oak containers was a thing that 
had never been done or heard of. 


It appears however that during the emergency period 
when steel drums were not available a few industry 
members stored gin in reused barrels which had been 
paraffined. Presumably the paraffining was not adequate 
and the gin took on color from the wood. Thus there was 
born the first colored gin. Whether or not this is the 
true situation it is a fact well known to the Director that 
a few producers are now storing gin in wooden con- 
tainers for limited periods and there are on the market 
several colored gins. Their color is presumably due to the 
fact that during storage color is extracted from the 
barrel. One such producer is Seagrams, and this Com- 
pany alone has advocated the adoption of the proposed 
amendments. Continental Distilling Corporation favored 
the amenedments but only if they were prospective in 
form. 


In view of the historic background of the product it 
is respectfully suggested that the Director erred in ever 
permitting these colored products to be labeled as London 
distilled dry gin, or gin. However that matter is not 
now before us. What we are concerned with is the hazard 
of compounding the error by permitting any statement 
on a label of gin which in any manner indicates that 
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the product has been aged by storing in wood. Clearly 
a statement that gin had been “stored in oak barrels” for 
three months would have the same significance to the 
consumer as a statement that it had been “aged” for such 
period. The present proposals add up to an adroit means 
of circumventing the existing regulations which, in effect, 
prohibit age statements in the case of gin, since no pro- 
vision is made therefor. This “back-door” approach has 
been condemned and prohibited by your office in the con- 
sideration of numerous applications for label approval 
where industry members have endeavored to accomplish 
indirectly something proscribed by the regulations. 


Down through the years consumers have learned that 
gin is a erystal clear spirit without age. A change at 
this time which would permit a new colored product to 
use the designation “gin” together with a statement of 
storage in wood could only result in utter confusion to 
the consumer. More especially so when accompanied by 
the vast advertising program which would doubtless be 
put on by a concern of the magnitude of Seagrams. 
Such a situation would result in irreparable damage and 
injury to industry members producing authentic gin, as 
the product has been known for centuries. 


The situation is particularly grave from the stand- 
point of the rectifier. Whereas a distiller may store his 
finished gin in oak barrels, prior to bottling and tax- 
payment, the independent rectifier must pay the distilled 
spirits tax of $10.50 per proof gallon on his spirits prior 
to re-distillation in the production of gin. With one or 
two exceptions the members of the League are small con- 
cerns with limited capital who have found it difficult to 
survive in the face of competition with the large distilling 
companies with their unlimiting advertising budgets. If 
these new colored gins are popularized by deceptive ad- 
vertising producers of authentic gin will be compelled to 
produce a similar product in order to meet competition. 
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But with a tax investment of $10.50 a gallon, rectifiers 
cannot afford to store gin for even a few months. 


The Congress carefully safeguarded the interests of the 
rectifier so that no unfair advantage inured to the distil- 
ler when the rectifying tax was first imposed by the War 
Revenue Act of 1917. Thus gin was exempted from that 
tax when produced in the same manner as at a distil- 
lery. Later Vodka was accorded the same exemption. 
(P.L. 355, 82nd Cong. 2nd Sess.) Congress having clear- 
ly expressed a desire to place the rectifier on a fair com- 
petitive basis with the distiller in the production and sale 
of gin, the Treasury officials in charge of administering 
the law should not defeat that purpose in the absence 
of most compelling reasons and circumstances. No such 
reasons exist insofar as this controversy is concerned. On 
the contrary it is to the best interests of the consumer 
that confusing statements as to storage in wood should 
not appear on labels of gin, which is one of the oldest 


and best known types of distilled spirits. 
For the reasons stated, it is urged that proposals 24 
and 30 be not adopted. 


A list of the members of the League is attached hereto. 
The position taken by the League on these proposals is 
endorsed by A. & G. J. Caldwell of Newburyport, Mas- 
sachusetts. 


Respectfully submitted, 
LEAGUE OF DISTILLED SPIRITS RECTIFIERS, INC. 
By: B. G. Simpich, 


Brices G. SIMPICH, 
Assistant General Counsel. 
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LIST OF MEMBERS OF THE LEAGUE OF 
DISTILLED SPIRITS RECTIFIERS, INC., AS OF 
JANUARY 1, 1957 


Alexander Young Distilling Co. 
708 South Second Street 
Philadelphia, Pennsylvania 


Austin, Nichols & Co. Ltd. 
Kent Avenue & N. 3rd Street 
Brooklyn, New York 


Mr. Boston Distiller Inc. 
1010 Massachusetts Avenue 
Boston 18, Massachusetts 


Bohemian Distributing Company 
2254 East 49th Street 
Los Angeles 58, California 


The Distillers Company, Ltd. 
620 Fifth Avenue 
New York, New York 


Esbeco Distilling Corporation 
25 Jefferson Street 
Stamford, Connecticut 


Sidney B. Flashman Co., Inc. 
70 Scollay Square 
Boston 8, Massachusetts 


The Samuel Freedman Company 
First National Bank Building 
Cincinnati, Ohio 


Heublein, Inc. 
330 New Park Avenue 
Hartford 1, Connecticut 


Kasser Distillers Products 
8rd & Luzerne 
Philadelphia, Pennsylvania 


Ed. Phillips & Sons Co. 
Northwest Terminal 
Minneapolis, Minnesota 


Cointreau, Ltd. 

445 Park Avenue 

New York 22, New York 
Sazerae Co., Inc. 

2231-2237 Decatur Street 

New Orleans, Louisiana 
Standard Distillers Products, Inc. 


308-310 East Lombard Street 
Baltimore 2, Maryland 
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Government Exhibit 14. Brief of the Distillers Company, 
Ltd., Filed January 4, 1957 with the Director, Alcohol 
and Tobacco Tax Division, Department of the Treasury 
Internal Revenue Service, 


In the Matter of Proposals to Amend Regulations 
No. 5 Relating to the Labeling and Advertising of 
Distilled Spirits, Hearings Held November 28 and 
December 5, 1956 


_ 


LT 


DEPARTMENT OF THE TREASURY 
INTERNAL REVENUE SERVICE 


IN THE MATTER OF PROPOSALS TO AMEND REGULATIONS 
No. 5 RELATING TO THE LABELING AND ADVERTISING 
OF DISTILLED SPIRITS 


Hearings held November 28 and December 5, 1956. 


BRIEF OF THE DISTILLERS COMPANY, LIMITED. 


FREDERIC P. LEE 
1200 18th Street, N. W. 
Washington 6, D. C. 
STerling 3-4858 
Attorney for The Distillers 
Company, Ltd. 
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(1] 
DEPARTMENT OF THE TREASURY 


INTERNAL REVENUE SERVICE 


IN THE MATTER OF PROPOSALS TO AMEND REGULATIONS 
No. 5 RELATING TO THE LABELING AND ADVERTISING 
OF DISTILLED SPIRITS 


Hearings held November 28 and December 5, 1956. 


BRIEF OF THE DISTILLERS COMPANY, LIMITED. 


PRELIMINARY STATEMENT 


This Brief is submitted by The Distillers Company, 
Limited pursuant to leave granted by the Presiding Of- 
ficer (Tr. 15). 


The Distillers Company, Limited is a distiller with a 
registered distillery at Linden, New Jersey. The Com- 
pany produces only gin and gin based cocktails. Among its 
brands are Gordon’s Distilled London Dry Gin, Sir Rob- 
ert Burnett and Company Distilled Dry Gin, Hills and 
Underwood Distilled Dry Gin, and Boord’s Distilled Dry 
Gin. 


This Brief relates to Proposals Nos. 24 and 30 which 
are as follows (21 F.R. 8321-8322) : 


“24. To amend section 39(e) (5) (27 CFR 5.39 
(e) (5) ) to permit truthful references of a general and 
informative nature relating to methods of production 
involving storage as to certain products, such as neu- 
tral spirits and gin, which are not entitled to bear 
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[2] age statements, provided they have been stored in 
oak containers for some specified minimum period, 
e.g., three months.” 


“30, To amend section 64(c) (27 CFR 5.64 (c)) to 
permit truthful references of a general and informa- 
tive nature relating to methods of production involv- 
ing storage in advertisements for certain products, 
such as neutral spirits and gin, which are not en- 
titled to bear age statements, provided they have been 
stored in oak containers for some specified minimum 
period, e.g., three months.” 


THE ACT AND REGULATIONS 


The Federal Alcohol Administration Act (27 USC § 205 
(e) and (f)) authorizes the Secretary to prescribe regula- 
tions with respect to labeling and advertising of distilled 
spirits that will— 


(a) “prohibit deception of the consumer with respect 
to such” distilled spirits; and 


(b) “prohibit, irrespective of falsity, such statements 
relating to age, [and] manufacturing processes, .. . as 
the Secretary of the Treasury finds to be likely to mislead 
the consumer.” 


The pertinent existing regulations under the Act pro- 
vide (27 CFR § 5.89(e) (5) and § 5.64(¢)) as follows: 


“§5.39(e) Miscellaneous age representations... . 


“(5) ... Age, maturity, or similar representa- 
tions as to neutral spirits, gin, liqueurs, cordials, 
vodka, cocktails, gin fizzes, highballs, and bitters, 
are misleading, and shall not appear upon any 
label . . .” 


“§5.64(c) Statements of age. The advertisement 
shall not contain any statement, design, or device di- 
rectly or by implication concerning age or maturity 
of any brand or lot of distilled spirits unless a state- 
ment of age appears on the label of the advertised 
product .. .” 


184 A 


[3] Adoption of Proposals 24 and 30 would repeal the 
above quoted provisions of the existing Regulations. 


POSITIONS TAKEN BY PARTIES 


Adoption of the proposals is opposed on the record by 
the Distilled Spirits Institute (Tr. 42-43, 46) ; ' the League 
of Distilled Spirits Rectifiers, Inc. (Tr. 54-59); the Na- 
tional Association of Alcoholic Beverage Importers, Inc. 
(Tr. 97-99) ; The Distillers Company, Limited (Tr. 140- 
151) ; National Distillers Products Corporation (Letter of 
December 4, 1956); The Fleischman Distilling Corpora- 
tion (Telegram of December 5, 1956); The Barton Dis- 
tilling Corporation (Letter of December 6, 1956 and ear- 
lier telegram) ; and Schenley Industries, Inc. (Tr. 45 San 
Francisco) . 


Adoption of the proposals is supported on the record by 
Joseph E. Seagram & Sons, Inc. (Tr. 116-120) ; and if the 
amendments are made only prospective in application, by 
Continental Distilling Corporation (Tr. 135). 


ARGUMENT 


I. 


The References Proposed to be Permitted Would 
Constitute Age Representations. 


The proposals would permit “truthful references of a 
general and informative nature relating to methods of pro- 
duction involving storage” of any of the numerous prod- 
ucts not now entitled to state age of which the most im- 
portant are neutral spirits, gin, and vodka. Such refer- 
ences would include statements referring to the storage 
process as “mellowing”, “softening”, “velveting”, “smooth- 
ing”, or referring to the product as “mellowed in oak 
casks” or “stored in wood”, and the like. 


1“Tr’’, unqualified, refers to transcript of the hearing held at 
Washington, D. C., November 28, 1956. 
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[4] That such statements would constitute “age, maturi- 
ty, or similar representations” now prohibited by the reg- 
ulations, is obvious for the following reasons: 


1. Unless the contemplated “references” were “age, 
maturity, or similar representations”, it would not be nec- 
essary to amend $§ 5.39(e) (5) and 5.64 (c) of the Regula- 
tions. 


2. The witnesses who testified on Proposals Nos. 24 and 
30 treated the contemplated “references” as age repre- 
sentations (Tr. 43 Jones, 57 Simpich, 118 Lind, 142 Lee, 
telegram of December 5, 1952 Devlin, letter of December 
4, 1956 Joyce). Indeed the only witness who testified 
in any detail in support of the proposals proceeded on the 
basis that the proposals would permit a “general reference 
to age” on the label and in advertising ( Tr. 118 Lind). 


3. The Treasury Department ruled as long ago as 1937 
(F.A. 91, January 21, 1987, p. 23) that— 


“Bottling dates, distilling dates and words such as 
‘Old’ and ‘Matured’, etc. are representations denoting 


” 


age or maturity ...”. 


The Government should not now close its eyes to what 
everyone else can see clearly and what the Government 
itself at one time saw clearly, namely, that the only pur- 
pose of permitting references to storage in oak containers 
is to give the consumer the impression that the product 
through such storage has improved in quality. 


II. 


The Proposed Age References Would Mislead the 
Consumer. 


A. The Evidence of Record Is That the References 
Would Be Misleading. 


The witnesses who testified on the point, except witness 
Lind, were of the view that references to storage of neu- 


186A 


tral spirits, gin, or vodka would mislead the consumer. 
[5] Jones stated (Tr. 43 corrected) “To the consumer, 
storage in wood is synonymous with age” and “we believe 
that the simple statement ‘stored in wood’ on the label of 
any product not entitled to claim age is deceptive in the 
extreme”. Lourie stated (Tr. 98-99) “I think the consum- 
er’s reaction would be perhaps erroneous. Let’s use a mild 
phrase. He might get the impression that there was a dif- 
ference between a product made with so-called mature 
neutral spirits and one made with neutral spirits which 
have not been matured.” Simpich stated (Tr. 58) that 
the references would result in “confusion to the consumer.” 
Lee stated that (Tr. 149) “Adoption of these proposals 
would promote consumer deception, in our judgment, by 
misleading references to age and to manufacturing proc- 
esses .. .” Joyce stated (Letter of December 5, 1956) 
“The proposals, if adopted, would lead the public to be- 
lieve that a product which is prohibited from making a 


claim of age has been improved through a process of ag- 
ing—a result which would not only confuse the public but 
deceive them in direct contravention of the basic sta- 
tute .. .”. 


The only testimony to the contrary is that of Lind (Tr. 
118). He said “I know it has been said that the truth can 
be deceptive. I am not prepared to believe that statement, 
but certainly it is not true in this case.” 


Congress itself recognized that a partial truth can be 
deceptive when in the Act Congress prohibited “irrespec- 
tive of falsity” (emphasis supplied) such statements re- 
lating to age or manufacturing processes “as the Secre- 
tary of the Treasury finds to be likely to mislead the con- 
sumer.” 


The question is not whether making such a statement 
as “stored in wood” is truthful but whether the statement 
is made so as to tell the truth or so as to deceive the con- 
sumer. “But a half truth is often as deceptive as a false- 
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hood”. Andrew Jergens Co. v. Bonded Products Corp., 21 
F. 2d 419, 425 (C.A. 2, 1927). Judge Rose stated the 
situation well when he said: 


[6] “One who with intent to deceive tells what is true in 
a sense in which he knows it will not be understood, 
is not a whit better than he who affirms something 
he knows to be false in every aspect”. Watkins Co. 
v. The Hill Products Co., 9 T.M. Rep. 502, 504 (D.C., 
N.Y., 1919). 

Here a statement of the entire truth would be “Stored 
in Wood But That Fact Is Irrelevant for the Product Is 
Not Improved in Quality by Such Storage”,—-placed con- 
spicuously on the front label. Even so the statement would 
mislead or confuse the consumer. 


B. The Government Has Held Such Age References 
Misleading. 


The existing Regulation was adopted almost verbatim 


from FACA misbranding ruling No. 4 (A.M. 225, p. 9, 
Aug. 30, 1934) which stated— 


“Age, maturity, or similar statements or represen- 
tations as to neutral spirits, gin, liqueurs, cordials, 
vodka, cocktails, gin fizzes, highballs and bitters, are 
misleading and are prohibited.” 


Shortly thereafter (October 9, 1934, FACA misbrand- 
ing ruling No. 57, AM 275, p. 9) the Administration ex- 
plained the basis for the ruling. It said: 


“In the opinion of the Administration, the distilled 
spirits specifically named in this ruling [No. 4], in- 
cluding vodka, are types of distilled spirits whose 
quality does not improve with aging; and the ruling 
in question was predicated upon the ground that, be- 
ing meaningless, representations of age for these 
distilled spirits would be misleading to the consuming 
public.” 
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Thereafter in 1936 the Secretary of the Treasury adopt- 
ed present § 5.39(e) (5) of the present Regulations which 
reads: 


“..- Age, maturity, or similar representations as 

to neutral spirits, gin, liqueurs, cordials, vodka, cock- 

[7] tails, gin fizzes, highballs, and bitters, are misleading, 
and shall not appear upon any label.” 


A year later the Federal Alcohol Administration ruled 
(F.A. 91, January 21, 1937, p. 23) that representations of 
age or maturity are 


“. . + prohibited from appearing upon labels for neu- 
tral spirits, gin, liqueurs, cordials, vodka, cocktails, 
gin fizzes, highballs, and specialties due to the fact 
that they are considered misleading .. .” (emphasis 
in original). 

Clearly both the present record and the Government’s 
own rulings demonstrate that storage and other maturity 
statements for neutral spirits, gin, vodka, and other dis- 
tilled spirits not entitled to claim age on the label, are 
misleading to the consumer. 


C. Neutral Spirits, Gin, and Vodka Do Not Improve in 
Quality by Storage in Wood. 


The basis for the conclusion that age representations for 
neutral spirits, gin, and vodka are misleading is that the 
consumer associates such storage or aging with improve- 
ment in quality, and neutral spirits, gin, and vodka do not 
improve in quality by such storage. 


The Government itself has ruled such products do not 
improve with aging. FACA misbranding ruling No. 57, 
AM 275, p. 9. 


The testimony of record is to the same effect. Jones 
stated (Tr. 42) “no conclusive data is available that such 
products do age, or that they improve with storage in oak 
containers”. Lourie stated (Tr. 97) “as an ex-chemist” 
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I said I did not know “how you improved neutral spirits 
that are really neutral”. Lee stated (Tr. 149) “you are 
being asked to adopt the proposal without any newly dis- 
covered facts or data that would justify a conclusion that 
placing such products as neutral spirits and gin in wood 
[8] improves their quality...” Joyce (Letter of Dec. 4, 
1956) was of the same view. 


The presiding officer was unwilling to place the Govern- 
ment’s chief chemist on the stand at the hearing in Wash- 
ington for oral questioning on the point (Tr. 151-152). 


There is no evidence whatever in the record that neutral 
spirits, gin, or vodka, age or mature in the sense of im- 
prove in quality, by storage in wood, save Lind’s pro- 
nouncement (Tr. 118)— 


“We know, and most distillers know, that ageing in 
wood improves neutral spirits and gin. I am not a 
chemist, and in fact, I am not interested in the chem- 
istry of whiskey. There is only one test in which I am 
interested, and that is the test of taste. I defy anyone 
to prove to me that ageing neutral spirits or gin in 
wood does not improve it.” 


Lind did not attempt to prove by evidence that neutral 
spirits and gin improve by storage in wood. He merely 
defied everyone else to disprove his assertion. The bur- 
den is on the proponents of the proposal, not others, and 
the absence not only of evidence, but even of any offer of 
evidence, to support the proposals is significant. Lind did 
not claim that proof existed, merely that “we know, and 
most distillers know”. If he knew, why was he unwilling 
to place his knowledge of record by evidence? The con- 
clusion must be that such evidence does not exist. This 
could have been brought out categorically were reasonable 
eross-examination of witnesses permitted at the hearing. 
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III. 


The Present Regulation Should Not Be Changed in the 
Absence of Substantial Evidence of Record Sup- 
porting a Change. 


The present regulation prohibiting as misleading age, 
maturity, or similar representations as to neutral spirits, 
gin, and vodka was adopted twenty years ago in 1936 after 
[9] appropriate statutory hearings. It has remained un- 
changed since. The consumer knows that age is not stated 
for neutral spirits, gin, and vodka even though he does not 
know the scientific and statutory basis for the prohibition 
of age statements for such products. 


During this twenty year period the matter was recon- 
sidered at length by the Secretary and the present regula- 
tion retained without change. This occurred eight years 
ago when in 1948 a proposal (13 F.R. 4927) was set for 
hearing as follows: 


“10. To amend sections 39(d) and (e) (27 C.F.R. 5. 
89(d) and (e)), 64 (c) (27 C.F.R. 64(c)) and other 
pertinent sections of the regulations so as to except 
from the prohibition against statements and repre- 
sentations relating to age in the case of neutral spir- 
its, general and inconspicuous references of an infor- 
mative nature, on back labels or in advertisements, to 
production methods involving ‘mellowing’, ‘softening’, 
‘velveting’, or ‘smoothing’ neutral spirits through 
storage in oak cooperage for a period of not less than 
6 months.” 


This 1948 proposal is practically the same as the present 
proposals except that the present proposals extend to gin, 
vodka, and other items, as well as neutral spirits, and 
would reduce the minimum storage period from six months 
to three months. 


The transcript and exhibits of the 1948 hearing show 
that— 
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a. No industry member affirmatively supported the pro- 
posals. 


b. The Distilled Spirits Institute, then as now, opposed 
the proposal. Mr. Jones stated that by its adoption no 
useful knowledge would be communicated to the purchasers 
and the adoption would result in competitive claims that 
would exaggerate the importance of a manufacturing proc- 
ess and confuse the purchasing public. 


[10] ¢. The National Association of Alcoholic Beverage 
Importers, then as now, opposed the proposal. Mr. Lourie 
stated that the proposal was bound to cause trouble and 
would result in competitive labeling and advertising. 


d. The American Distilling Company, while it neither 
opposed nor supported the proposal, stated that if the pro- 
posal were adopted it should include storage in ventilated 
metal tanks, as well as in oak barrels. Storage of neutral 
spirits in such tanks made a softer spirit than storage in 
oak barrels. Further, neutral spirits stored in reused 
whisky barrels take on a slight whisky character without 
noticeably softening the spirits themselves. 


e. There was no evidence offered that neutral spirits 
improve by storage in wood. 


The 1948 proposal was not adopted. Now again, after 
eight more years, the proposal is revived without any 
additional factual basis for its revival. 


It is an imposition on both the Secretary and in in- 
dustry again to set such a proposal for hearing when pro- 
ponents are not in a position to offer evidence that neutral 
spirits, gin, and vodka do improve with storage in wood. 
It is an abuse by them of the administrative processes, an 
attempt to force a change on bases other than considera- 
tions legally appropriate. 


Further, the Secretary is bound by the record. Joyce 
stated (letter of December 4, 1956) : 


192A 


“We would like to renew our position, with which 
we are sure the Government is familiar, that in 
promulgating any regulations as a result of a notice 
and public hearings on a proposed change in regula- 
tions, the Government is bound by the testimony of- 
fered at the hearing and is not free to consider ex- 
traneous matters outside of the hearing of which 
those industry members attending the statutory ‘pub- 
lic hearing’ have no knowledge. . . .” 


[11] Congress has required that regulations be adopted 
only after hearing (Act, 27 USC § 205). We submit that 
since the regulations have the force and affect of law, 
this means that regulations are to be prescribed only on 
the basis of the hearing and the record made at the hear- 
ing. Otherwise the hearing becomes a sham. 


The presiding officer stated that any material and rele- 
vant testimony received would be made a part of the 
record and none would be accepted after close of the hear- 
ing on December 5 (Tr. 15). Interested parties may ex- 
amine the record and submit briefs (21 F.R. 8321). It is 
implicit that such briefs are, therefore, to be based on the 
record. If the Secretary is to decide the question on facts 
outside the record and unknown to parties and their at- 
torneys, briefs are futile. They become briefs based on 
only a part of the facts, not all the facts on which the 
decision is to be made. The Secretary should make his 
findings on the record, not make them on the basis of 
secret data or no data. 


The Attorney General’s Manual on the Administrative 
Procedure Act (1947) pp. 33-34 states— 


“Statutes authorizing agencies to prescribe future 
rates (i.e., rules of either general or particular ap- 
plicability) for public utilities and common carriers 
typically require that such rates be established only 
after an opportunity for a hearing before the agency. 
Such statutes rarely specify in terms that the agency 
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action must be taken on the basis of the ‘record’ de- 
veloped in the hearing. However, where rates or 
prices are established by an agency after a hearing 
required by statute, the agencies themselves and the 
courts have long assumed that the agency’s action 
must be based upon the evidence adduced at the 
hearing. ... 


“With respect to the types of rule making dis- 
cussed above, the statutes not only specifically require 
the agencies to hold hearings but also, specifically, or 
by clear implication, or by established administrative 
and judicial construction, require such rules to be 
formulated upon the basis of the evidentiary record 

[12] made in the hearing. In these situations, the public 
rule making procedures required by section 4(b) will 
consist of a hearing conducted in accordance with 
sections 7 and 8.” 


This principle is not limited to rates or prices. It is 
applicable to all rule making where a hearing is pre- 
scribed by statute and the rule has the force and effect of 
law. On judicial review the administrative record should 
be received in evidence and the court’s decision based 
thereon. Cf., Shields v. Utah Idaho Central R. Co., 305 
U.S. 177, 185 (1938); National Broadcasting Co. Vv. 
United States, 319 U.S. 190, 227 (1943) ; Far East Con- 
ference v. United States, 342 U.S. 570, 574-575 (1952). 
Implicit in such cases is the view that the administrative 
agency will base its decision on such record. The Court 
should determine the matter upon “a full record”. United 
States v. Chesapeake and O. R. Co., (U.S. Sup. Ct., Dec. 
3, 1956) 1 L. ed. 2d 140, 143. 


Here the hearing record is devoid of any facts that 
would be a basis for amending the existing regulation. 
That without more, should be the end of the matter. 
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IV. 


Neutral Spirits, Gin, and Vodka Stored in Wood Are Outside 
the Standards of Identity for Such Products. 


The proposals that labeling and advertising of neutral 
spirits, gin, and vodka may make reference to storage in 
wood implies that such products remain neutral spirits, 
gin, and vodka despite such storage. This is not a correct 
interpretation of the regulations. 


All three products are basicly neutral spirits. One is 
neutral spirits without any addition (27 CFR § 5.21(a)); 
the second, “gin”, is neutral spirits with only the flavor 
from juniper berries and other aromatics added (27 CFR 
§ 5.21(c) (1)); the third, “vodka”, is neutral spirits fur- 
ther purified or refined (27 CFR § 5.21(a) (1)). Storage 
in wood, whether new or reused charred barrels, would 
[18] destroy the character of these products as neutral 
spirits or derivatives of neutral spirits. By such storage 
the spirits would cease to be neutral. The spirits would 
be changed even though not improved in quality. Spirits 
subjected to such storage absorb color and other extrac- 
tives from the wood. On the other hand, neutral spirits 
do not contain substantial congenerics from distillation 
that will mature through storage in wood. As a result of 
storage in wood neutral spirits, gin, and vodka will fall 
outside their standard of identity, and have to be sold 
under some fanciful name. Several witnesses made the 
point. (Tr. 57-58 Simpich; Tr. 147-148 Lee; Letter of 
December 4, 1956 Joyce; Letter of December 6, 1956, and 
earlier telegram Barton Distilling Co.). 


The Government itself has already so ruled. Vodka 
that takes on color from storage in wood may not be 
labeled “vodka”. C.B. 1955-2, 700, 735. Gin to be bottled 
in bond may be stored only in barrels “coated or lined 
with paraffine, or other substance, which will preclude 
contact of the spirits with wood surface and prevent ab- 
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sorption of wood color or flavoring”. 26 CFR § 225.950. 
So-called “Golden Gin” is not gin under the standards of 
identity and certificates of label approval for it should be 
recalled. 


So far as is known there has been no occasion to rule 
on neutral spirits stored in wood. Clearly they ceased to 
be neutral as soon as placed in container other than one 
of metal or, if of wood, one so coated or lined as to pre- 
clude contact with the wood surface. 


Proposals 24 and 30 are wholly inconsistent with the 
present standards of identity. The notice of hearing (21 
F.R. 8321) does not propose modification of these stand- 
ards, and proposals Nos. 24 and 30 could not be placed in 
effect without a further notice and hearing on changes in 
the standards of identity for neutral spirits, gin, and 
vodka. (Joyce letter of December 4, 1956; Barton Dis- 
tilling Co. letter of December 6, 1956, and earlier tele- 
gram.) 

[14] 


CONCLUSION 


If age representations such as “mellowed” or “stored in 
wood” could be made for neutral spirits, gin, and vodka, 
on the assumption (clearly false) that such products ma- 
ture or improve in wood, then there is no reason why the 
regulations should not be amended to permit age state- 
ments in regular form for such products. The present 
proposals are merely the initial step towards age state- 
ments for gin, vodka, and the neutral spirit content of 
blended whisky and spirit whisky. 


Adoption of the proposals would promote consumer de- 
ception contrary to the Act, would reduce trade competi- 
tion to the level of deceptive maturity claims devised for 
the purpose of increasing sales, and would give a dis- 
criminatory advantage to those who produce under dis- 
tillers permits (Tr. 56-57, 149-150). 
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The existing regulations on the point have been in 
effect over 20 years. They were based on evidence that 
neutral spirits, gin, and vodka do not improve by storage 
in wood. They were not changed after hearings on a 
similar proposal in 1948. There is no evidence in the 
record of this hearing that supports any change. 


The proposals should not be adopted. 


Respectfully submitted, 


FREDERIC P, LEE 
1200 18th Street, N. W. 
Washington 6, D. C. 
STerling 3-4858 


Attorney for The Distillers 
Company, Ltd. 
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P. Government Exhibit No. 15. Letter Dated December 4, 
1956, Submitted by the National Distillers Products Cor- 
poration to the Director, Alcohol and Tobacco Tax Divi- 
sion, Internal Revenue Service, in Re the Public Hear- 
ings Held on Certain Proposals to Amend the FAA Reg- 
ulations, As Set Out in the Notice of Hearings 


NATIONAL DISTILLERS PRODUCTS CORPORATION 
99 Park Avenue 
New York 16, N. Y. 


R. E. JOYCE 
Vice President December 4, 1956 


Mr. Dwight E. Avis, Director 
Alcohol and Tobacco Tax Division 
Internal Revenue Service 

U. S. Treasury Department 
Washington 25, D. C. 


Dear Mr. Avis: 


This letter is sent to you with the request that it be 
included in the record of the public hearings held on cer- 
tain proposals to amend the FAA Regulations, as set out 
in the notice of the hearings published in the Federal 
Register of October 31, 1956 (Volume 21; number 212; 
at page 8321 et seq.). This presentation is directed to 
proposals numbered 24 and 30, relating to statements 
proposed to be permitted “relating to methods of pro- 
duction involving storage as to certain products, such as 
neutral spirits and gin, which are not entitled to bear 
age statements”. 


Mr. Howard T. Jones, Executive Secretary of the Dis- 
tilled Spirits Institute, presented the statement of the 
Institute as to each item proposed. In the course of the 
hearing he was interrogated as to the procedure of the 
Institute in arriving at the position of the Institute on 


198 A 


each proposal obviously with a view of determining the 
position of individual company members. 


National Distillers is opposed to the adoption of pro- 
posals 24 and 30 and so voted at the DSI directors’ meet- 
ing at the time the label proposals were considered. We 
thoroughly subscribe to the statement of the Institute as 
presented by Mr. Jones. 


We are concerned here with a proposal to change a reg- 
ulation which has been in effect for more than twenty 
years and was adopted in order to prevent deception of 
the public as directed by the statute. Modification of the 
existing regulations of such long standing should not be 
made unless very compelling reasons are advanced with 
assurance that deception of the public would not result. 
No such reasons or assurances were presented at the hear- 
ing. On the contrary, the evidence showed that under 
various sections of the present regulations as they have 
existed for years, the consuming public has come to 
understand that the aging or storage of distilled spirits 
in wood effects a change in the character and quality of 
the product which improves its acceptability by the pub- 
lic. The proposals, if adopted, would lead the public to 
believe that a product which is prohibited from making 
a claim of age has been improved through a process of 
aging—a result which would not only confuse the public 
but deceive them in direct contravention of the basic 
statute under which the regulation was issued. 


If it should be argued that the retention of neutral 
spirits and gin in wooden containers for any length of 
time effects a change in the products, then the neutral 


quality of the products has been destroved- and they are 
no longer available under the present standards of iden- 
manutacture of blended whiskey. Such a condition would 


maReTIeteSSary the Creation of new standards of identity 


199 A 


for the products, a matter which was not included within / 
the scope of the notice of hearing. 


There was no factual evidence introduced at the hear- 
ing of November 28, 1956 bearing upon what if any 
change in the character of the products was effected by 
the retention for any period or periods of time in wood, 
and we are disappointed at the failure of the Govern- 
ment to place its chemist on the stand for interrogation 
as requested by industry representatives opposed to the 
suggested proposals. 


We would like to renew our position, with which we 
are sure the Government is familiar, that in promulgating 
any regulations as a result of a notice and public hearings 
on a proposed change in regulations, the Government is 
bound by the testimony offered at the hearing and is not 
free to consider extraneous matters outside of the hearing 
of which those industry members attending the statu- 
tory “public hearing” have no knowledge. Those members 
of the industry testifying at the hearing submitted them- 
selves for questioning and Government chemists possessed 
of knowledge pertinent to the questions raised in the 
notice of hearing should have done likewise. 


We strongly disapprove the adoption of proposals 24 
and 30 and strongly urge that they be not adopted. 
Very truly yours, 


/s/ R. E. Joyce 
R. E. JOYCE 
Vice President 
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Q. Government Exhibit 16. Telegram Sent by the Fleisch- 
man. Distilling Corporation Dated December 4, 1963, to 
the Director, Alcohol and Tobacco Tax Division, Inter- 
nal Revenue Service, in Opposition to Proposals 24 and 
30 Concerning Labeling and Advertising of Certain 
Products Such as Neutral Spirits and Gin 


SS eee 


WNU002 DL PD 
WUX NEW YORK NY DEC 4 438PME 
DIRECTOR, ALCOHOL AND TOBACCO TAX DIVN 


INTERNAL REVENUE SVC US TREASURY DEPT 

THE FLEISCHMANN DISTILLING CORPORATION WISHES 
TO REGISTER ITS OPPOSITION TO PROPOSALS 24 AND 30 
CNCERNING LABELING AND ADVERTISING OF CERTAIN 
PRODUCTS SUCH AS NEUTRAL SPIRITS AND GIN, WHICH 
PROPOSALS WERE PUBLISHED IN THE FEDERAL REGIS- 
TER OF OCTOBER 31, 1956. ALTHOUGH BOTH THE DISTILL- 
ED SPIRITS INSTITUTE AND THE NATIONAL ASSOCIA- 
TION OF ALCOHOL BEVERAGE IMPORTERS, OF WHICH 
ASSOCIATIONS WE ARE MEMBERS, MADE STATEMENTS 
AT THE HEARINGS IN WASHINGTON ON NOVEMBER 28 
OPPOSING BOTH OF THESE PROPOSALS, THIS MATTER IS 
OF SUCH VITAL IMPORTANCE THAT WE DEEM IT NECES- 
SARY TO STATE OUR OPPOSITION SEPARATELY. TIME 
DOES NOT PERMIT A DETAILED STATEMENT OF THE 
REASONS FOR OUR OPPOSITION, BUT WE REFER TO THE 
PRESENTATION MADE BY FREDERICK P LEE ON BEHALF 
OF DISTILLERS COMPANY LIMITED AT THE NOVEMBER 
28TH HEARING WHICH PRESENTATION WE ENDORSE 
WHOLEHEARTEDLY 


THE FLEISCHMAN DISTILLING CORP WALTER J. DEVLIN 
VICE PRESIDENT 


DEC 5 1231AME 
24 30 31 1956. 
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R. Government Exhibit 17. 


(A) Night Letter Telegram Sent by the Barton Distil- 
ling Company Dated December 4, 1963, to the Alco- 
hol and Tobacco Tax Division, in Re the Hearing on 
Proposals to Amend Regulations No. 5 (27 CFR 


Part 5) 


ee 


WESTERN UNION 


TELEGRAM 
(43) ..- 


0C004 1956 DEC 5 AM 7 01 
0 CA067 NL PD=CHICAGO ILL DEC 4= 


ALCOHOL AND TOBACCO TAX DIVN, HEARING ON PRO- 
POSALS TO AMEND REGULATIONS NO 5 (27 CFR PART 
5) ST FRANCIS HOTEL SFRAN= 


LETTER PRESENTING SUMMARY OF OUR VIEWS CON- 
CERNING PROPOSALS 3 15 16 18 25 30 AND 31 FORWARDED 
BY SPECIAL DELIVERY AIR MAIL TODAY. 


{ FIRST TWO ALTERNATIVES OF PROPOSAL 3 ELIMINAT- 
ING THE CLASSES AND TYPES DESCRIBED WOULD DE- 
PRIVE DISTILLER OF ABILITY TO ADVISE PUBLIC AT 
FIRST GLANCE THAT HIS PRODUCT CONTAINS MORE 
VALUABLE INGREDIENTS THAN ORDINARY BLENDED 
WHISKEY. 


{ PROPOSAL 15. LABEL AND ADVERTISING REGULA- 
TIONS ARE SOLELY INTENDED TO PROTECT AND INFORM 
THE CONSUMER BY ADVISING HIM AS TO TRUE CON- 
TENTS AGE AND STATE OF DISTILLATION OF HIS WHIS- 
KEY PURCHASES. ELIMINATING THE REQUIREMENT 
THAT THE STATE OF DISTILLATION APPEAR ON SEPA- 
RATE LINE ON GOVERMENT LABEL CAN ONLY BE IN- 
TENDED TT HIDE THE FACT THAT THE WHISKEY WAS 
NOT PRODUCED IN ONE OF THE CONSUMER PREFERRED 
STATES AS KENTUCKY. PROPOSAL 16. PROTECTION OF 
AND INFORMATION FOR THE PUBLIC THROUGH LABEL 
AND ADVERTISTING REGULATIONS OF PARAMOUNT IM- 
PORTANCE. WE DO NOT OBJECT TO HAVING AMENTMENT 
APPLY TO SPIRITS BOTTLED BY DISTILLER BUT WE 
STRENUOUSLY OBJECT TO HAVING AMENDMENT APPLY 
TO SPIRITS BOTTLED QUOTE FOR UNQUOTE THE DIS- 
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TILLER. BOTTLER HAVING FACILITIES IN AND OUT OF 
KENTUCKY COULD SHOW ON THE SIGNATURE BOTH AD- 
DRESSESS CREATING FALSE IMPRESSION THAT NON- 
KENTUCKY WHISKEY BOTTLED IN KENTUCY HAD ALSO 
BEEN DISTILLED IN KENTUCKY. 


{ PROPOSALS 18 AND 31 SHOULD BE CONSIDERED TO- 
GETHER. CONSUMING PUBLIC FAMILIAR WITH PINTS AND 
QUARTS BUT NOT WITH FLUID OUNCES. 


{ PRVOSAL 25. DELETION OF PROVISO AT END OF SEC- 
TION WOULD PERMIT MAKING OF UNVERIFIED CLAIMS. 


J PROPOSAL 30. TO PERMIT REFERENCE TO STORAGE 
IN RE-USED OAK CONTAINERS FOR LESS THAN SEVERAL 
YEARS WOULD BE MISLEADING SINCE SHORTER STOR- 
AGE PERIODS WOULD NOT IMPROVE QUALITY OF PROD- 
UCT. STORAGE IN NEW CONTAINERS FOR SHORTER 
PERIODS WOULD IMPROVE QUALITY BUT WOULD AT 
SAME TIME CHANGE STANDARD OF IDENTITY. 


{ REQUEST PERMISSION TO SUBMIT WRITTEN BRIEFS= 
BARTON DISTILLING CO OSCAR GETZ PRES= 
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(B) Follow-up Letter (with Enclosures) Sent by the 
Barton Distilling Company, Dated December 4, 
1956, to the Alcohol and Tobacco Tax Division, in 
Re Hearing on Proposals to Amend Regulations No. 
5 (27 CFR Part 5) 


—— 


BARTON DISTILLING COMPANY 
Bardstown, Nelson County, Kentucky—Since 1879 
Office of the President December 4, 1956 


Alcohol and Tobacco Tax Division 

Hearing on Proposals to Amend 
Regulations No. 5 (27 CFR Part 5) 

St. Francis Hotel 

San Francisco, California 


Gentlemen: 


With further reference to our night letter, a copy of 
which is attached, we desire to present to the hearing on 
the proposals to amend Regulations 5 (27 CFR Part 5) 
our views with regard to proposals 3, 15, 16 18, 25, 30 
and 31. 


Summaries in duplicate of these views are attached. 


We request the right to submit, within such reasonable 
time as you may designate, briefs in support of our views. 


Very truly yours, 
BARTON DISTILLING COMPANY 


/s/ Oscar Getz 
OscaR GETZ 
President 
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Alcohol and Tobacco Tax Division 

Hearing on Proposals to Amend Regulations No. 5 
(27 CFR Part 5) 

St. Francis Hotel 

San Francisco, California 


Letter presenting summary of our views concerning pro- 
posals 3, 15, 16, 18, 25, 30 and 31 forwarded by special 
delivery air mail today. 


First two alternatives of proposal 3 eliminating the 
classes and types described would deprive distiller of 
ability to advise public at first glance that his product 
contains more valuable ingredients than ordinary blended 
whiskey. 


Proposal 15. Label and advertising regulations are solely 
intended to protect and inform the consumer by advising 


him as to true contents, age and state of distillation of 
his whiskey purchases. Eliminating the requirement that 
the state of distillation appear on separate line on Govern- 
ment label can only be intended to hide the fact that the 
whiskey was not produced in one of the consumer-pre- 
ferred states, as Kentucky. 


Proposal 16. Protection of and information for the public 
through label and advertising regulations of paramount 
importance. We do not object to having amendment ap- 
ply to spirits bottled by distiller but we strenuously object 
to having amendment apply to spirits bottled quote for 
unquote the distiller. Bottler having facilities in and out 
of Kentucky could show on the signature both addresses 
creating false impression that non-Kentucky whiskey bot- 
tled in Kentucky had also been distilled in Kentucky. 


Proposals 18 and 31 should be considered together. Con- 
suming public familiar with pints and quarts but not 
with fluid ounces. 
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Proposal 25. Deletion of proviso at end of section would 
permit making of unverified claims. 


Proposal 30. To permit reference to storage is re-used 
oak container for less than several years would be mis- 
leading since shorter storage periods would not improve 
quality of product. Storage in new containers for shorter 
periods would improve quality but would at same time 
change standard of identity. 


Request permission to submit written briefs. 


Barton Distilling Company 
Oscar Getz, President 


Barton Distilling Company 
134 North LaSalle St. 
Chicago 2, Illinois. 
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BARTON DISTILLING COMPANY 
No. 30 


The proposed amendment does not state whether the 
oak containers in which the neutral spirits or gin would 
be stored would be required to be new or could be re-used 
containers. Storage in re-used containers would not im- 
prove the quality of the neutral spirits or gin unless 
stored in such re-used containers for several years. To 
permit reference to storage in re-used containers for 
shorter periods would be misleading. 


On the other hand, storage in new containers would 
change the standard of identity as defined in section 
21(a) (27 CFR 5.27(a)) which clearly defines neutral 
spirits or alcohol “as to lack the taste and aroma and 
other characteristics of whiskies, brandy, rum or other 
potable beverage spirits”. 


BRIEF FOR APPELLANT 


IN THE | 


GAnited States Court of Appeals 


For rae Disrraicr or CotumsBia Circuit 


No. 18,465 


JOSEPH E. SHEN & SONS, INC., 
Appellant, 


HONORABLE pousLAS DILLON, et mcm | 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


i 
EDMUND L. JONES 
C. FRANK REIFSNYDER 
JOHN J. ROSS 
Attorneys for Appellant 
|800 Colorado Building 
Washington, D, C. 20005 
Of Counsel an 
ORISON 8. MARDEN United States Court of Appeals 
WILLIAM D. CONWELL tot the District of Columbia Circuit 
P. B, KONRAD KNAKE, Jr. 
14 Wall Street 


New York, N. Y. JED APR 1 Bi) 7964 


Pandick Press, Inc., 22 Thames St., 


Statement of Question Presented. 


Did the District Judge err in striking appellant’s 
affidavits submitted in opposition to appellees’ motions for 
summary judgment and in granting summary judgment in 
an action to set aside the denial of appellant’s application 
for a Certificate of Label Approval for its new blended 
whiskey, Calvert Extra, upon the basis of a regulation 
issued pursuant to the Federal Alcohol Administration Act 
when: 


1. The ‘Act empowered appellees to make regula- 
tions solely to prevent deceptive and misleading state- 
ments and to require the making of informative state- 
ments on labels for alcoholic beverages; and 


2. The complaint alleged and appellant’s uncon- 
troverted affidavits established, that the statements 
which appellant proposed to make on its label were 
true, not misleading and informative; and 


3. There was no provision for or hearing before 
appellees to determine whether the proposed statements 
were in fact true, not misleading and informative; and 


4, Appellees relied on exhibits which related solely 
to the promulgation of and proposed changes in the 
regulation, all of which antedated the production of 
Calvert Extra and none of which contained any facts 
or findings concerning it? 
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BRIEF FOR APPELLANT. 
JURISDICTIONAL STATEMENT 


The United States District Court for the District of 
Columbia had jurisdiction pursuant to the provisions of 
27 U. S. C. §205(e); 28 U. S. C. §§1331, 1332, 1651, 2201; 
and 11 D. C. Code (1961 Ed.) §§305 and 306 (J.A. 7). 
In substance, the complaint sought a decree setting aside 
appellees’ denial of an application for a certificate of label 
approval for appellant’s new blended whiskey Calvert 
Extra (J.A. 14). The District Court granted appel- 
lees’ motion to strike affidavits submitted by appellant in 
opposition to appellees’ motions for summary judgment, 
granted the motions for summary judgment and dismissed 
the action on January 2, 1964 (J.A. 91). Notice of 
Appeal was filed on January 17, 1964 (J.A. 92). This 
Court has jurisdiction pursuant to 28 U.S. C. §§1291, 1294. 


STATEMENT OF THE CASE. 


Appellant, Joseph E. Seagram & Sons, Inc. is a distiller 
of alcoholic beverages, including blended whiskey (J.A. 7). 
Appellee Dillon is the Secretary of Treasury and appellees 
Caplin, Bacon and Avis are certain of his subordinates 
(hereinafter ‘‘appellees’’) who have responsibility for 
administering the Federal Alcohol Administration Act (27 
U.S. C. §§201-212) (hereinafter the Act) (J.A. 7). 

Appellees National Distillers and Chemical Corp., 
Schenley Industries, Inc., and Stitzel-Weller Distillery, 
Inc., are three of Seagram’s competitors (hereinafter 
“<intervenors’’), who were permitted to intervene over 
appellant’s objection by the district court. 

On January 28, 1963, Seagram, as required by the Act, 
filed an application for a Certificate of Label Approval for 
a set of labels for Calvert Extra, a new blended whiskey 
to be marketed by its division, the Calvert Distilling Co. 
(J.A. 22-24). The Director of the Alcohol and Tobacco 
Tax Division (appellee Avis), without a hearing of any 
kind,’ summarily denied the Label Certificate Application 
as contrary to one of the regulations issued under the Act 
(27 C. F. R. §5.39(d)). 

Pursuant to Section 5(e) of the Act (27 U.S. C. §205(e)), 
which provides in part that the District Court shall have 
jurisdiction to annul, enjoin or suspend any final action 
upon an application for label approval, Seagram filed this 
action in the District Court (J.A. 1, 6-15). 


A. The Complaint. 


The complaint alleged that appellant ‘‘devoted years of 
effort and expended large sums” of money in the prepara- 
tion of . . . specially distilled and stored grain neutral 
spirits”’ (J.A. 14) which after storage for more than four 
years (J.A. 8) it then blended with fine aged whiskies to 
form a new blended whiskey, Calvert Extra. 


1The Act and the regulations issued thereunder do not provide 
for a hearing. 


2 More than $8,000,000 (J.A. 70). 
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The complaint alleged that ‘‘the storage of plaintiff’s 
especially distilled grain neutral spirits in specially selected 
used cooperage . . . does, in fact, improve the aroma, taste, 
quality and other characteristics of such grain neutral 
spirits’? (J.A. 13). 

When appellant sought to state these true and material 
facts on its label it was prevented by the Director (J.A. 21). 
The proposed label to be placed on the back of the bottles 
of Calvert Extra (with the disapproved portions itali- 
cized) read as follows: 

“‘Calvert Extra was begun years ago when these 
spirits and whiskies were put aside. The grain 
neutral spirits in this product contribute a unique 
delightful taste of their own, the result of a special 
distillation process and of storage for at least four 
years in specially selected used cooperage—barrels 
which were previously used for aging our fine whis- 
kies’’ (J.A. 24). 


The complaint alleged that ‘‘Each and every statement 
made on the back label... is in all respects true and is in 


no way misleading to the consumer of the alcoholic bever- 
age’’ (J.A. 12). 

Nevertheless the Director ordered that the italicized 
portion of the label 


“| must be deleted to conform with the distilled 
spirits labeling regulations (27 CFR 5.39 (d)). This 
section provides ‘Age, maturity, or similar state- 
ments or representations as to neutral spirits .. . 
are misleading and are prohibited from being stated 
on any label’? (J.A. 21-22; Emphasis added.) 


The complaint alleged that the proposed label should 
have been approved because it was neither false nor mis- 
leading but rather true and informative and therefore 
fulfilled the statutory requirements (27 U. S. C. §205(e)) 
for a label (J.A. 12). 

The complaint alleged that appellees’ promulgation and 
application of a regulation resulting in the disapproval of 
appellees’ true, not misleading and informative label was 
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arbitrary and capricious in light of the statutory purpose 
of preventing deceptive, and requiring informative, labels 
(J.A. 13). 

The regulation relied on by appellees was promulgated 
in 1936 by one of appellees’ predecessors pursuant to §5(e) 
of the Federal Alcohol Administration Act (27 U. 8S. C. 
§205(e)) which empowered him to prescribe regulations 
with respect to the labeling of distilled spirits: 


“¢(1) as will prohibit deception of the consumer 
with respect to such products . . . and as will pro- 
hibit, irrespective of falsity, such statements relating 
to age, manufacturing processes . . . as the Secretary 
of the Treasury finds to be likely to mislead the 
consumer; (2) as will provide the consumer with 
adequate information as to the identity and quality 
of the products. ...”’ 


The statutory authority relates solely to the promulga- 
tion of regulations which will prevent statements on labels 
which are found “likely to mislead the consumer’’ and 
which will require statements informing the consumer as to 
“‘the identity and quality of the products.’’ If the instant 
label was true, not misleading and informative it was law- 
ful under the statute and could not, as a matter of law, be 
prohibited by appellees. 

There was no hearing before the agency with reference 
to appellant’s application for label approval and therefore 
no finding by it that this label on this whiskey was mislead- 
ing and not informative. Indeed, the statute does not pro- 
vide for any such hearing on individual applications for 
label approval. Rather the statute provides that the ‘‘Dis- 
trict Courts . . . shall have jurisdiction of suits to enjoin, 
annul, or suspend in whole or in part any final action by 
the Secretary upon any application under this subsection.”’ 
27 U.S. C. §205(e). Appellees’ decision denying the appli- 
cation for label approval was concededly a final action. 
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B. Appellees’ and Intervenors’ Motions to Dismiss 
and for Summary Judgment. 


No answers were ever filed. (See Docket Entries, J.A. 
1 to 5). Instead appellees and intervenors filed motions 
to dismiss and alternative motions for summary judgment 
(J.A. 16, 56). No affidavits were submitted in support of 
any of these motions so the facts as alleged by Seagram were 
uncontradicted. In their memoranda in support of their 
motions to dismiss and for summary judgment, appellees 
and intervenor relied exclusively on the regulation (27 
C. F. R. §5.39(d)), which was promulgated in 1936. They 
evidently contended that even if Seagram’s label was true, 
informative and not misleading, as alleged in the complaint, 
the appellees could lawfully disapprove it on the basis of 
the 1936 regulation. 

In support of the motion for summary judgment appel- 
lees submitted seventeen ‘‘exhibits’’, which they described 
as being ‘‘certified records of the Treasury Department’’ 
allegedly ‘‘relating to this matter’? (J.A. 16 et seq.). 
Aside from copies of appellant’s applications for label 
approval and appellees’ formal rulings thereon, all of the 
‘Cexhibits”’ related to the regulation promulgated by appel- 
lees. These exhibits consisted of excerpts from documents 
in the files of the Treasury Department and were in the 
nature of a legislative history of the regulation in question. 
No affidavit was submitted that this was the complete his- 
tory of the regulation and in fact the crucial 1935 hearing 
transcript which preceded the promulgation of the regula- 
tion in 1936 was not even submitted. (See list of Exhibits, 
J.A. 16-18). The only exhibit that purported to explain 
the conclusion in the regulation that ‘‘ ‘Age’ statements .. . 
as to neutral spirits . . . are misleading”? was Exhibit 8, 
a letter of October 9, 1934, from the General Counsel’s Office 
of the ®ederal Alcohol Control Administration under the 
N. RB. A., which antedated the regulation and stated in part: 


“In the opinion of the administration, the dis- 
tilled spirits specifically named in this ruling [inelud- 
ing grain neutral spirits] ... are types of distilled 
spirits whose quality does not improve with aging; 
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and the ruling in question was predicated upon the 
ground that, being meaningless, representations of 
age for these distilled spirits would be misleading 
to the consuming public.” (J.A. 50; Emphasis added.) 


Appellees did not submit a statement of material facts 
as to which they claimed there was no genuine issue, as 
required by Rule 9(h) of the District Court Rules, but pur- 
ported to adopt ‘‘the facts as set forth in their memorandum 
of points and authorities”’ (J.A. 20). The intervenors filed 
a similar motion to dismiss or for summary judgment, which 
incorporated appellees’ exhibits, but raised no new points. 
Intervenors did not file any affidavits in support of their 
motions. 

Appellant served Notices to take the depositions of 
intervenors and of Dr. Alex P. Mathers, Chief, National 
Office Laboratory, Alcohol and Tobacco Tax Division, 
Internal Revenue Service (J.A. 2-3), to assist in deciding the 
motion for summary judgment, but these depositions were 
stayed on motion of appellees who contended that the 
District Court was limited to reviewing the ‘‘record”’ of the 
hearings before the agency prior to the promulgation of the 
regulation (J.A. 61, 63). While the only agency record 
relating to the label or the whiskey in question was the 
printed form of application for label approval and the 
denial by the agency, appellees contended that the ‘¢record’’ 
consisted of the ‘‘exhibits’’ they submitted (J.A. 2-30). 

Appellant submitted affidavits (J.A. 63-78) in opposi- 
tion to the motions of the appellees and intervenors. These 
affidavits, which were uncontroverted, established the fol- 
lowing facts. 

Approximately 65% of blended whiskey consists of 
grain neutral spirits, which are defined as spirits distilled 
from grain at or above 190° proof,’ whether or not such 
proof is subsequently reduced (27 C. F. R. §5.21(a) (1961)) 
(J.A. 72). 


3<<Proof?? is alcoholic content. The proof of ethyl alcohol in 
distilled spirits is stated at twice the percentage of such alcohol 
by volume at a temperature of 60° F. For example distilled spirits 
with 95% alcohol would be 190° proof. 
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Neutral spirits, however, are not ‘‘neutral’’ in that their 
taste, odor and color may vary greatly depending upon 
method of distillation and storage (J.A. 71). Because 
neutral spirits constitute such a large part of the final 
whiskey, the importance of improving their odor and flavor 
and mellowing them is great (J.A. 72). Actual samples 
were submitted to the District Court and are before this 
Court on appeal (J.A. 71, Exh. F and G@). These two 
samples are both neutral spirits within the government 
definition, yet they have distinctly different taste and odor 
characteristics (J.A. 71-72). 

In the 1930’s it was believed that the best neutral 
spirits for blending were those which were as ‘‘neutral”’ 
as possible. However, in the carly 1950’s Seagram became 
increasingly aware of the possibility of improving neutral 
spirits by storage in reused cooperage. Since the chief 
difference between neutral spirits and whiskey is the proof 
at which they are distilled, there is no logical reason why 
neutral spirits (made of the same raw material as whiskey) 
should not improve by storage in much the same way as 
whiskey (J.A. 73). After extensive sampling and testing 
(at a cost of almost $500,000 (J.A. 68)) Seagram developed 
a special distillate of neutral spirits which developed 
highly desirable taste and odor characteristics and became 
mellower and softer after storage for a period of years 
in reused oak barrels (J.A. 74—Exh. H). 

After these specially distilled spirits were manufac- 
tured they were put in barrels for storage, rather than 
in huge vats in which it is customary to keep neutral 
spirits (J.A. 68). It was not until 1958 (two years after 
the most recent hearings referred to in appellees’ 
“cexhibits”’) that Seagram began to set aside large quan- 
tities of these spirits pursuant to a plan to produce and 
market a new blended whiskey in 1962 (J.A. 68). Seagram 
incurred additional expenses of a million and a half dollars 
as a result of using these barrels (J.A. 68). Then it had 
to acquire additional warehouse space; the additional 
expenses attendant upon storage of these neutral spirits 
for four years amounted to an additional five and a half 
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million dollars (J.A. 68-69). There is evaporation and 
leakage during the four years of storage which cost Sea- 
gram an additional $760,000 (J.A. 69). 

After the stored spirits were blended with Calvert’s 
fine whiskies, the resultant blended whiskey, Calvert 
Extra, was finer, more flavorful and smoother than it 
would have been had the neutral spirits used in it not 
been stored for a four year period in reused cooperage 
(J.A. 69, 75, 78). 

Submitted in connection with the motion for summary 

judgment and before this Court on appeal are actual 
samples of Seagram’s specially distilled neutral spirits 
before and after storage (Exh. H & I, J.A. 74). These 
samples are striking proof that these neutral spirits did in 
fact improve and mellow as a result of storage for four 
years in reused cooperage. 
_—Defendant also submitted the affidavit of its Director 
of Research who has a Ph.D. in Bacteriology and Bio- 
Chemistry (J.A. 76). He outlined the chemical reasons 
for the significant differences in taste and odor and the 
mellowing due to storage and concluded that there was 
a ‘thighly significant change in the chemical composition 
of the specially distilled neutral spirits used in Calvert 
Extra by storage for four years in re-used cooperage which 
has a decided and beneficial effect on the taste and odor 
of such spirits’? (J.A. 78). 

Appellees filed a motion to strike the affidavits and 
exhibits submitted by appellant contending that the Court 
was limited to considering the so-called administrative 
record consisting almost entirely of excerpts from hearings 
conducted after the regulation had been promulgated and 
before the production and storage of the neutral spirits in 
question. No contention was made that there was any 
administrative record with reference to whether appellant’s 
neutral spirits had in fact improved by storage for more 
than four years or whether appellant’s label was false and 
misleading. 

Pursuant to Rule 9(h) of the District Court, appellant 
filed a Statement of Genuine Issues Necessary to be Liti- 
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gated. Appellant maintained that summary judgment was 
improper since it was necessary for the Court to determine 
whether the statements on its proposed label were false or 
misleading as contended by appellees and intervenors, or 
true, not misleading and informative as contended by appel- 
lant (J.A. 79). The resolution of these issues depended 
upon a finding as to whether the neutral spirits used in 
Calvert Extra had in fact improved by storage for more 
than four years in reused cooperage.* Appellant also speci- 
fically objected to the fact that appellees had not filed a 
statement as required by Rule 9(h) of the District Court 
(J.A. 79), and controverted ten ‘‘facts’’ alleged in 
appellees’ Memorandum of Points and Authorities. 

The District Court, without stating any reasons for its 
determination or citing any authorities, granted appellees’ 
motion to strike appellant’s affidavits and exhibits, and 
granted the motions for summary judgment (J.A. 90). 
This was done despite the fact that Seagram had never 
been afforded any hearing at which it could establish that 
the statements on its proposed label for Calvert Extra were 
true and not misleading, and in conformity with the statu- 
tory requirements of the Act. 


CONSTITUTIONAL AMENDMENT, STATUTE AND 
REGULATION INVOLVED. 


The Fifth Amendment to the United States Constitution 
and Section 5 of the Federal Alcoholic Administration Act 
of August 29, 1935, 49 Stat. 981 (1935) as amended, 27 
U. S. C. §205 (1959), and the relevant regulation there- 
under, 27 C. F. RB. §5.39(d) (1961), are set forth in the 
Appendix to this brief. 


4 By striking appellant’s affidavits the District Court held that 
these issues were irrelevant to the proper disposition of this case. 


10 


STATEMENT OF POINTS. 


1. The District Court erred in granting the defendants’ 
and intervenors’ motions for summary judgment, in declar- 
ing all other matters in the case moot, and in dismissing the 
action. 


2. The District Court erred in granting the defendants’ 
motion to strike plaintiff’s affidavits and attached exhibits, 
which were submitted in support of plaintiff’s opposition 
to the motions for summary judgment. 


3. The District Court erred in denying the plaintiff the 
right to engage in discovery by way of depositions in order 
to obtain information to oppose the motions for summary 
judgment and to demonstrate the existence of genuine 
issues of material fact. 


4. The District Court erred in considering and basing 
its decision on unsworn documents submitted by the defend- 
ants as exhibits in support of their motion for summary 
judgment and in completely ignoring the ‘‘Plaintiff’s State- 
ment of Genuine Issues Necessary To Be Litigated’’ filed 
pursuant to Rule 9(h) of the District Court. 


SUMMARY OF ARGUMENT. 


Appellant filed an Application for a Certificate of Label 
Approval with appellees for a label to be used on its new 
blended whiskey, Calvert Extra. In substance, the pro- 
posed label recited that the neutral spirits used in Calvert 
Extra contributed a unique and delightful taste of their 
own, the result of a special distillation process and of 
storage ‘‘for at least four years in specially selected used 
cooperage—barrels which were previously used for aging 
our fine whiskies.’’ 

Appellees did not object to the statement that the 
neutral spirits contribued a unique and delightful taste of 
their own but prohibited appellant from stating that it was 
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the result of storage for at least four years in reused 
cooperage, and denied the application for a certificate of 
label approval. No hearing was held to determine whether 
the proposed statement was true, not misleading and 
informative, either before the appellees or the District 
Court. 

The Statute under which appellees purported to act 
empowered them to prescribe regulations ‘‘as will prohibit 
“* * statements as to age * * * likely to mislead the con- 
sumer’’ and to require statements which will ‘‘provide the 
consumer with adequate information about the identity 
and quality of the product.’’ 27 U.S. C. §205(e). 

A regulation promulgated by appellees prohibited state- 
ments with reference to age as to neutral spirits. (27 C. F. 
R. §5.39(d)). While appellant does not concede that its 
proposed statements were statements as to age, it maintains 
that even if they were, it is arbitrary, capricious and unlaw- 
ful for appellees to promulgate and apply a regulation 
which, in this case, prohibits the making of true, not mis- 
leading and informative statements on a label. The promul- 
gation and application of the regulation in this case is 
inconsistent with the statutory purpose and should be set 
aside. 

The District Court erred in granting motions for sum- 
mary judgment and in holding that even if the proposed 
statements were true, not misleading and informative as 
alleged, appellees acted lawfully in prohibiting the making 
of such statements. 


ARGUMENT. 
I. 


The District Court erred in striking Appellant’s 
affidavits and granting summary judgment. 


The applicable statute (27 U. S. C. §205(e)) is clearly 
intended to prevent consumer deception by forbidding state- 
ments on labels which are false or misleading and by 
requiring informative statements to be made. Neither 
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appellees nor intervenors submitted any proof with refer- 
ence to appellant’s neutral spirits and both chose to rely 
solely on the regulation. Thus their position was that even 
if the statements in question were true, informative and not 
misleading, it was lawful to prohibit them. This position 
was evidently adopted by the District Court. Certainly 
the legislative hearings after the promulgation of the regu- 
lation and prior to the setting aside of the spirits in ques- 
tion, with reference to neutral spirits in the abstract, upon 
which appellees relied, and which did not and could not 
have pertained to the particular neutral spirits used in 
Calvert Extra, or to storage for four years, are not a basis 
for a factual finding in this case. 

The question then is whether the promulgation and 
application of a regulation which by its terms® appears to 
require a result in this case which is directly contrary to 
the statutory purpose is lawful. 

This Court has repeatedly held that it is not. Its deci- 
sion in Continental Distilling Corp. v. Humphrey, 95 U. S. 
App. D. C. 104, 220 F. 2d 367 (1954), is the only decision 
under the instant statute in which the question was raised 
and decided. 

In Continental the agency ordered Continental to state 
on its label for Embassy Club whiskey that it had been 
stored in reused cooperage. In so doing it applied a regu- 


5The District Judge held that appellant’s statement that its 
specially distilled neutral spirits had been stored in reused cooper- 
age for over four years was a statement as to “Caee’’ within the 
meaning of 27 C. F. R. §5.39(d) and the definition of “Cage’’ ot 
27 C. F. R. §5.10(j). Appellant contends that this definition of 
‘Cage’? does not apply to neutral spirts and that all that is pro- 
hibited under the regulation is a statement that ‘‘neutral spirits 


sistent with the statutory purpose. 

345 U.S. 457 (1953) ; M. Kraus & Bros. v. United States, 327 U.S. 
614 (1946); Ex Parte Endo, 323 U. S. 283 (1944); Tucker v. 
Alexander, 275 U. S. 228 (1927), all holding that a regulation 
should be interpreted, where possible, to accord with the statutory 
purpose. 
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lation which required such a statement on certain classes of 
whiskey as defined in the regulations. It was conceded that 
Embassy Club came within that class of whiskey and there- 
fore that the regulation by its terms applied (1d. at 107 n. 3, 
920 F. 2d at 370 n. 3). Although Embassy Club had been 
stored in reused cooperage Continental did not want to so 
state but wanted to state merely ‘‘This whiskey is 6 years 
old’’. 

This Court summarized the position of Continental as 
follows: 


‘‘Continental also contends that the application to 
it of the reused cooperage regulations is not within 
the purposes of the Act to prevent consumer decep- 
tion as set forth in §205(e), supra, and constitutes 
discriminatory treatment of an arbitrary and capri- 
cious character without rational relation to those 
purposes. .. . It alleges that the regulation so inter- 
preted has no rational relation to the statutory 
purpose ‘‘of preventing, inter alia, deception as to 
quality’’; that the whiskey is at least equal in 
quality to whiskey which is not required to bear a 
statement that makes it unmarketable; and that 
such discriminatory treatment of Continental and 
its products, having no rational relation to the 
statutory purpose, is arbitrary, capri*ious and in 
excess of statutory authority.’’ (Id. at 108, 220 F. 2d 
at 371.) 


This Court noted that the complaint alleged that the 
Treasury officials did not require corn whiskey or Canadian 
whiskey to be labelled as stored in reused cooperage. It 
held: 


“< Applying the general rule often enunciated that 
the allegations of a complaint admitted by a motion 
to dismiss are to be construed favorably to a plain- 
tiff [citations omitted] and having in mind at the 
same time that this rule in the context of the present 
case requires particularity of allegations to over- 
come the presumption of validity attaching to admin- 
istrative action taken pursuant to valid delegation, 
Pacific States Box & Basket Co. v. White, supra, we 
hold that the complaint sufficiently alleges discrim- 
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ination to withstand a motion to dismiss. I¢ alleges 
facts which we cannot say do not show arbitrariness 
in this regard unless refuted or explained im the 
light of the purposes of the statute. . . . Continental 
is entitled to opportunity to prove the alleged arbi- 
trary character of the discriminatory treatment, 
which if proved, would render the ruling unlawful. 


* * * * * 


We hold only that we are not informed by com- 
mon knowledge or by judicial notice that, in view 
of the alleged similarity between Canadian, corn and 
‘<Kimbassy Club’’ whiskies, a ruling requiring the 
latter alone to be labeled ‘‘stored in reused coop- 
erage’’ though the others are also so stored, is not 
unreasonably discriminatory. The complaint fairly 
construed raises questions of fact in this regard 
which calls for a solution through procedures other 
than dismissing the complaint on motion. .. . Should 
such discrimination exist, furthermore, it would 
lead to consumer deception rather than to its avoid- 
ance as sought by the statute.”’ (Id. at 108, 220 F. 
2d at 371-72; Emphasis added.) 


The case was then remanded to the District Court for 
an evidentiary hearing to determine whether the system 
of discrimination between classes of whiskey set forth in 
the regulations was reasonable in terms of the statutory 
purpose of ‘‘prevention of consumer deception.’’ Id. at 
110, 220 F. 2d at 372-73. 

On the second appeal to this Court, which was from 
the District Court’s factual determination that the dis- 
crimination was not unreasonable in light of the statutory 
purpose, this Court stated: 


‘¢We held the complaint sufficient, however, to entitle 
Continental to an opportunity to prove the alleged 
arbitrary character of the discriminatory treatment 
accorded it.... The case was remanded for further 
proceedings. 

After an evidentiary hearing, the District Court 
entered judgment in favor of the defendants-appel- 
lees. The court made numerous findings and con- 
clusions, some of which are briefly paraphrased in 
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the remainder of this paragraph.’’ (Continental Dis- 
tilling Corp. v. Humphrey, 101 U.S. App. D. C. 210, 
211, 247 F. 2d 796, 797 (1957)). 


This Court then summarized the factual findings which 
were made by the District Court at the evidentiary hearing 
and noted that the record below contained extensive testi- 
mony and many exhibits attempting to show that the dis- 
crimination between Embassy Club and corn and Canadian 
whiskeys was arbitrary and capricious and that the regu- 
lation requiring that Embassy Club contain a statement 
that it was stored in reused cooperage was invalid. 

This Court (2-1) affirmed the District Court on this 
second appeal® holding: 


“<Tn the circumstances here, giving due weight to the 
trial court’s findings and factual conclusions, we 
cannot say that there has been established an unrea- 
sonable and arbitrary discrimination against Con- 
tinental in the form of labeling prescribed for it.’’ 
(Id. at 212, 247 ¥. 2d at 798; Emphasis added.) 


It is quite clear from the Continental case that an issue 
of fact was raised as to whether it was arbitrary and 
capricious in light of the statutory purpose of preventing 
deception to require Continental to state on its label that its 
whiskey had been stored in reused cooperage, when this 
was not required of other types of whiskey. 

The instant case is an a fortiori situation to that pre- 
sented in Continental. In Continental the regulation 
required Continental to make a true statement with refer- 
ence to its product Embassy Club. The regulation in 
the present case has been interpreted to prevent Seagram 
from making a true, informative, and in no way misleading 
statement with reference to Calvert Extra. The deci- 
sions of this Court in Continental required the District 
Court, at the very least, to conduct a hearing and to make 
a factual finding as to whether Seagram’s label was mis- 


®Chief Judge Edgerton dissented, finding that there was 
arbitrary discrimination. 


16 


leading and consequently whether appellees’ action in 
promulgating and applying this regulation was arbitrary 
and capricious in terms of the statutory grant of authority. 
A few months after Continental this Court again 
enunciated the applicable legal principles. In Friend 
vy. Lee, 95 U. S. App. D. C. 224, 221 F. 2d 96 (1955), the 
Hertz representative sued the government officials charged 
with control of the Washington National Airport. These 
officials, who were empowered to issue regulations for the 
control of the Airport, had promulgated a regulation which 
prohibited ‘‘commercial activity of any nature whatsoever 
in the airport except with the approval of the Adminis- 
trator or Airport Director and under such terms and con- 
ditions as prescribed.’’ Id. at 228, 221 F. 2d at 100. The 
government officials applied this regulation to the plaintiff’s 
activities to prescribe conditions which virtually precluded 
the delivery of rental cars by him at the Airport. Ibid. 
The plaintiff alleged that the government officials were 
“interpreting and applying the regulations ...in a capri- 
cious and arbitrary manner.’”? Ibid. This Court reversed 
the lower court’s dismissal of the complaint and held that 
the plaintiff had stated a prima facie case and was “entitled 
to be heard.”? It was noted that the activities of the plain- 
tiff in delivering cars at the Airport might not even amount 
to ‘‘commercial activity,’’ and that there was ‘‘no showing 
that plaintiff’s use of the public space at the airport... 
has unduly congested the premises or interfered with its 
administration.”? This Court specifically pointed out: 


“The real issue here, which we find specifically raised 
by the complaint, is not so much the extent of defend- 
ants’ authority in the abstract, but the reasonable- 
ness of its exercise in relation to the appellant.’’ (Id. 
at 229 n.7, 221 F. 2d at 101 n.7.) 


Thus it is apparent from Friend v. Lee, that the ques- 
tion of the interpretation and application of regulations 
in a particular case cannot be done in the “Cabstract’’ but 
must be done with reference to the facts of a particular 
case and the governing statute. 


17 


In Armour € Co. v. Freeman, 113 U. S. App. D. C. 37, 
304 F. 2d 404, cert. denied, 370 U. S. 920 (1962), the Sec- 
retary of Agriculture was given authority, under the Meat 
Inspection Act, to establish regulations to prohibit false 
or deceptive names in connection with meat products. The 
Secretary promulgated a regulation which would have 
required Armour to label smoked, cured hams as Imrra- 
T1oN Hams, if they exceeded the weight of uncured hams 
due to the addition of water. Armour filed an action 
to enjoin the Secretary from applying the regulation to it 
and to have the regulation declared invalid, alleging that 
“Such a label . . . is deceptive, false, unauthorized by the 
statute and the requirement is therefore arbitrary, capri- 
cious and illegal.’’ Id. at 42, 304 F. 2d at 409. The Dis- 
trict Court denied Armour’s motion for a preliminary 
injunction and denied the defendants’ motion for summary 
judgment, finding that ‘‘There is a genuine issue of mate- 
rial fact as to whether or not the Secretary ... acted in an 
arbitrary and capricious manner in adopting’’ the regu- 
lation. Jd. at 39, 304 F. 2d at 406. 

On appeal this Court reversed the District Court’s 
denial of a preliminary injunction. Thereafter the defend- 
ants filed a motion for an extension of time to file for rehear- 
ing, which was denied. Defendant then sought rehearing 
en banc of this denial, which was also denied. Judge 
Prettyman stated: 


“The complaint alleges that this proposed require- 
ment as to weight is arbitrary and capricious and 
therefore void. This allegation, as the District Court 
correctly held, poses genuine issues of material fact 
and therefore must be tried.”’ (Id. at 42, 304 F. 2d 
at 409) 


In the present case Seagram has alleged that the regu- 
lation is arbitrary and capricious and beyond the statutory 
authority of the appellees as applied to it, for (contrary 
to the statutory purpose) it prevents Seagram from inform- 
ing the consumer of true and material facts which are in no 
way misleading. (J.A. 13). 
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In all of the foregoing cases the basic principle is the 
same: If the administrative regulation as applied in a par- 
ticular case achieves a result contrary to the statutory 
purpose, and, therefore, the authority granted the adminis- 
trator by the statute, then the application (and in some 
eases the regulation itself) is arbitrary, capricious and 
unlawful. In each case this question depends for its reso- 
lution upon an individual finding of fact in the particular 
case which is required to be made by the District Court 
after a hearing. 

In Continental the issue was whether, under the facts 
of that case, there was a reasonable basis (in terms of the 
statutory purpose of preventing consumer deception) for 
applying a regulation requiring the labeling of one class of 
whiskey differently from another; in Armour the issue was 
whether there was justification, under the facts of that case, 
for a regulation (in terms of the statutory purpose of pre- 
venting deception) of requiring Armour’s hams with a cer- 
tain water content to be labeled ‘‘Imrtation Ham’’; in 
Friend v. Lee the issue was whether, under the facts of 
that case, administrative restrictions on Hertz were rea- 
sonable in relation to the statutory purpose of orderly regu- 
lation of the Washington National Airport. 

In the instant case the issue is whether the appellees 
can prevent the making of true statements on labels 
which were informative and not misleading when the statu- 
tory purpose is that of preventing consumer deception. 

Certainly the promulgation and application of a regu- 
lation having this effect is unlawful. 

These three recent cases decided by this Court apply 
fundamental and well established principles of administra- 
tive law which provide for court review of the validity of 
an agency regulation when such regulation has been applied 
to reach a result unauthorized by the statute on which the 
regulation is based. Of similar effect are Social Security 
Board v. Nierotko, 327 U.S. 358 (1946) (holding regulation 
of Social Security Board with reference to “‘back pay”’ 
unlawful as contrary to the statutory purpose) ; Addison v. 
Holly Hill Fruit Products Co., 322 U.S. 607 (1944) (holding 
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Wage and Hour Division regulation defining ‘‘area of pro- 
duction’? invalid as based on factors inconsistent with the 
statutory purpose); and Morrill v. Jones, 106 U. S. 466 
(1883) (holding Treasury regulation making the quality of 
imported animals a criteria for the determination of cus- 
toms duties invalid since no such criteria were contained in 
the statute). See also Denver Stock Yard v. Livestock 
Assn., 356 U. S. 282 (1958) (holding a regulation under the 
Packers and Stockyards Act invalid as contrary to the 
statute); F. C. C. v. American Broadcasting Co., 347 U.S. 
284 (1954) (holding a Federal Communications Commission 
regulation invalid) ; Brannan v. Stark, 342 U. S. 451 (1952) 
(holding an Agricultural Marketing Agreement Act regula- 
tion invalid) ; Helvering v. Credit Alliance Co., 316 U. S. 107 
(1942) (holding a Treasury regulation invalid). 

In all of the foregoing cases the Supreme Court judged 
the validity of a regulation in terms of its application to a 
specific factual situation, and the statutory purpose and 
language. In none did it limit itself to a review of an 
administrative record made in connection with the appli- 
cable regulation, as distinguished from a record concerning 
the facts in a particular case. 

Appellees and intervenors placed primary reliance in 
the District Court on the case of National Broadcasting 
Co. v. United States, 319 U. S. 190, 227 (1943). They con- 
tended, on the basis of this case, that the District Court 
was limited to an examination of exhibits, selected and sub- 
mitted by appellees, consisting of hearings in 1948 and 1956 
conducted by appellees with reference to proposed changes 
in the regulation. Appellees misapprehend the true impact 
of that decision. 

In the NV. B. C. case the plaintiffs attacked the validity 
of an elaborate system of regulations governing chain 
broadcasting before any application of said regulations. 
These regulations had been promulgated pursuant to the 
Communications Act of 1934 authorizing the Commission 
to make regulations governing licensing in the public inter- 
est, convenience, and necessity. Prior to adoption of the 
regulations, hearings were held before the Commission last- 
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ing 48 days; 8,000 pages of transcript were taken and 700 
exhibits were introduced and all interested parties received 
notice, participated in the hearings and submitted briefs. 
The Supreme Court approved the action of the District 
Court, which sustained the regulations, stating: 


“The District Court, by granting the Govern- 
ment’s motion for summary judgment, disposed of 
the case upon the pleadings and upon the record made 
before the Commission. The court below correctly 
held that its inquiry was limited to review of the 
evidence before the Commission. Trial de novo of 
the matters heard by the Commission and dealt with 


in its Report would have been improper.”’ (Id. at 
227) 


The action in the V. B. C. case was one to set aside and 
enjoin the promulgation of regulations prior to their appli- 
eation. It was not an action to set aside the specific appli- 
cation of a regulation as arbitrary. Since the promulgation 
of the regulations was the administrative action being 
reviewed in N. B. C., the record to be examined was the 
hearing before the agency. It is extraordinary for appel- 
lees to contend as they did before the District Court that 
appellant is asking for a ‘‘Trial de novo of the matters 
heard by the Commission.’’ There was never any hearing 
before the Commission as to appellant’s neutral spirits and 
whether these spirits improved by storage for more than 
four vears in reused cooperage. 

The Court in NV. B. C. recognized the distinction between 
an action attacking an entire set of regulations and an 
action challenging the validity of a regulation because of 
its application to the facts of a particular case. It held: 


<¢ In each ease that comes before it the Commis- 
sion must still exercise an ultimate judgment whether 
the grant of a license would serve the ‘public 
interest, convenience, or necessity.’ If time and 
changing circumstances reveal that the ‘public 
interest’ is not served by avplication of the Regu- 
lations, it must be assumed that the Commission will 
act in accordance with its statutory obligations.”’ 
(Id. at 225) 
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N. B. C. and the cases cited therein were all actions to 
set aside regulations as arbitrary because contrary to the 
statutory purpose; they were not actions challenging regu- 
lations as they applied in a particular case. Since the 
promulgation of the regulation was the administrative 
action being reviewed, the record to be examined was that 
of the hearing before the agency with reference to the 
promulgation of the regulation. 

In the instant case the agency action which is chal- 
lenged is the disapproval of appellant’s label applica- 
tion. The administrative record to be reviewed here would 
be the factual record with reference to appellant’s label. 
There was never a hearing with reference to the effect of 
storage for four years in reused cooperage on appellant’s 
specially distilled neutral spirits, or whether these neutral 
spirits did or did not improve by storage for four years in 
reused cooperage. Thus there could not be a determination 
as to whether appellant’s label did or did not violate the 
statute. 

It is true that if it is found that the application of the 
regulation to appellant is arbitrary and capricious (in 
terms of the statutory purpose of preventing deception) 
the regulation itself may be invalid. However, this does 
not convert the instant action into one attacking the pro- 
mulgation and general validity of a regulation such as in 
N. B. C., and therefore the reviewing court cannot be con- 
fined to an examination of the record before the agency 
in connection with the promulgation of the regulation. 

The distinction between an action attacking the pro- 
mulgation of a regulation as in NV. B. C. and an action chal- 
lenging the application of a regulation in a particular case 
is well recognized. 

In the Final Report of the Attorney General’s Commit- 
tee on Administrative Procedure, 8. Doc. 8, 77th Cong., 
1st Sess. (1941)? it is stated that in injunction suits to 


7 This ‘‘landmark in the field of administrative law’’ contained 
“‘the main origins of the present Administrative Procedure Act.’’ 
Attorney General’s Manual on the Administrative Procedure Act 
(1947), p. 5. 
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prevent enforcement of an administrative regulation, or 
in declaratory judgment proceedings: 


«the issue may be either the validity of a regu- 
lation as a whole or the legality of applying it to the 
person who is challenging it, in the same way that 
an attack upon a statute may involve either the con- 
stitutionality of the measure as a whole or the con- 
stitutionality of applying it to a particular party. 

‘Where the legality of applying a regulation to 
a particular objector is in question, the issue is com- 
paratively narrow. The relevant evidence relates to 
the business or transactions or affairs of an indi- 
vidual or corporation; the pertinent legal question is 
the applicability of the statute under which the regu- 
lation was promulgated to the facts thus revealed. 
The decision will be the kind courts are accustomed 
to render in regard to many matters that come before 
them.’ (Id. at 115; Emphasis added) 


The distinction was pointed out by this Court in Func- 
tional Music, Inc. v. F. C. C., 107 U. S. App. D. C. 34, 
974 F. 2d 543 (1958), cert. denied, 361 U. S. 813 (1959). 
In that case the F. C. C. had established rules requiring 
that FM broadcasters curtail their activities in supplying 
FM music on a subscription basis. The rules were initially 
promulgated in 1955, after extensive hearings, but were 
not implemented by the F. C. C. until 1958. In 1958, Fune- 
tional Music, Incorporated, which was engaged in supply- 
ing FM music on a subscription basis, applied to the F. C. C. 
asking that the 1955 rules be abandoned or that their appli- 
cation be stayed. This Court held the 1955 rules to be 
invalid, both on the basis of the particular facts concerning 
Functional Music, Incorporated’s operations and on the 
pasis of the purpose of the Federal Communications Act. 
The Court stated: 


“While the parties have not specifically put in 
question our jurisdiction to examine the validity of 
the 1955 rules in these proceedings, jurisdiction is, 
of course, always a threshold consideration. 

“The rules here attacked were initially promul- 
gated in 1955. It very well may be that they were 
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then sufficiently final to support judicial review. No 
such review had been sought, however. And as to 
those rules, the statutory period specified for review 
of, or appeal from, Commission orders and decisions 
has now long since passed. Nevertheless, we are 
persuaded that judicial examination is now permis- 
sible. As applied to rules and regulations, the 
statutory time limit restricting judicial review of 
Commission action is applicable only to cut off review 
directly from the order promulgating a rule. It does 
not foreclose subsequent examination of a rule where 
properly brought before this court for review of 
further Commission action applying it. For unlike 
ordinary adjudicatory orders, administrative rules 
and regulations are capable of continuing applica- 
tion; limiting the right of review of the underlying 
rule would effectively deny many parties ultimately 
affected by a rule an opportunity to question its 
validity. And see Columbia-Broadcasting System v. 
United States, 1941, 316 U. S. 407, 421, 62 S. Ct. 1194, 
86 L. Ed. 1563, for example, where the Supreme Court 
clearly contemplated the continuing availability of 
review of Communications Commission rules and 


regulations.’’ (Id. at 37-38, 274 F. 2d at 546-47; 
Emphasis added) 


The District Court in this case should have considered 
and decided the basic material issue of fact as to whether 
Seagram’s label was, in fact, misleading and thus violative 
of the Act. This issue could not be determined on the basis 
of the record leading up to the promulgation of the regula- 
tion since it depends for its resolution on the facts of this 
case. Since appellant’s allegations that its label was true, 
not misleading and informative were uncontroverted, 
judgment should have been entered in appellant’s, not 
appellees’, favor. It was manifest error for the District 
Court to strike appellant’s affidavits and grant summary 
judgment. 
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Il. 


The District Court denied Appellant due process in 
failing to grant it an evidentiary hearing. 


The Fifth Amendment to the Constitution provides that 
no person shall be deprived of life, liberty or property 
without due process of law. The Supreme Court has inter- 
preted this provision on numerous occasions to require 
that a person be accorded a full and fair hearing before 
depriving him of a right. This hearing under most statutes 
is afforded at the administrative level, but due process is 
satisfied if the right to a hearing is afforded in the courts 
after administrative action. However, a failure to afford 
a factual hearing at either level is clearly a denial of due 
process. See Ewing v. Mytinger & Casselberry, Inc., 339 
U.S. 594, 598-600 (1950) ; Bowles v. Willingham, 321 U. S. 
503, 519 (1944); Yakus v. United States, 321 U. S. 414, 
434-37 (1944) ; Ohio Bell Telephone Co. v. Comm., 301 U. S. 
292, 300 (1937). 

In the present case, since Seagram had no opportunity 
to present evidence upon its application at the administra- 
tive level, due process necessitates that such evidence be 
received and considered in the District Court. The statu- 
tory scheme of the Act clearly contemplates such a hearing. 

Section 4 of the Act (27 U. S. C. §204) governs pro- 
visions for basic permits to operate as distillers, rectifiers, 
etc. If upon examination of an application for a basic 
permit there is reason to believe an applicant is not entitled 
to a permit, a hearing is afforded and findings are required 
as the basis of an order. (27 U. S. C. §204(h)) The 
traditional appellate route from a denial of an application 
is provided, i.e. to a Circuit Court of Appeals, with the 
proviso that findings of fact at the administrative level, 
if supported by substantial evidence, are conclusive. 

This provision for court review is discussed in the 
report of the Committee on Ways and Means. (H. R. Rep. 
No. 1542, 75th Cong., Ist Sess. 9 (1935)). The provision 


was ‘‘inserted in order to comply with the constitutional 
requirements that a man’s right to do business may not be 
denied administratively even in pursuance of a federal 
power, without his having his day in court.’’ Ibid. As to 
the mode of review, the report states: 


“Review in the circuit court is thought to be more 
desirable than review in the district court in order 
that there may not be the delay and expense conse- 
quent upon a lawsuit in the district court and appeal 
from that court’s action to the court of appeals. 
Further, review of the order is in substance an appel- 
late function which is not within the usual function 
of district court jurisdiction but rather within that 
of the circuit court of appeals.’’ (Ibid.) 


However, Section 5 of the Act which provides for cer- 
tificates of label approval, does not provide for or require 
a hearing or findings before denial of an application for 
label approval. There is no provision for a hearing at the 
administrative level with review by a Circuit Court of 
Appeals on the record of the administrative hearing as pro- 
vided in Section 4. Instead Congress granted the District 
Courts jurisdiction of suits to enjoin, annul or suspend any 
fina] action upon any label application. (27 U.S. C. §205(e)). 
Clearly Congress, which was aware in enacting Section 4 
of the Act of the requirement of providing a hearing to 
afford due process, intended such a suit under Section 5 to 
be the ‘‘usual function of district court jurisdiction’’, i.e. a 
trial on the merits with the right to introduce evidence, so as 
to provide a party his constitutionally required hearing and 
his ‘‘day in court.”’ 

Appellees and intervenors seemed to contend in the 
District Court that the requirement of a hearing in this 
case has been satisfied by the hearings held after the pro- 
mulgation of the regulation and prior to the setting aside of 
the neutral spirits in question, They sought to have this case 
decided in the ‘‘abstract’’. This, however, does not satisfy 
the requirement of a hearing in connection with the particu- 
lar case in controversy. The real issue is not the ‘‘defend- 
ants’ [appellees’] authority in the abstract’’ or the validity 
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of their regulation in the abstract, ‘‘but the reasonableness 
of its exercise in relation to’? appellant. Friend v. Lee, 
supra, 95 U. S. App. D. C. at 230 n. 7, 221 F. 2d at 102 n. 7. 

In the present case the action of the District Court in 
approving appellees’ summary rejection of Seagram’s 
application based on a regulation, deprived Seagram of 
its statutory right to a hearing, ignored the statutory 
standards, and precluded the possibility of any effective 
judicial review by this Court. 

No prior court case under section 5 of the Act (27 U.S.C. 
§205) has been limited to review of the proceedings con- 
nected with the promulgation of a regulation. Instead the 
issue has been whether the denial of the application for 
label approval contravened the governing statutory provi- 
sions. See Continental Distilling Corp. v. Humphrey, 95 
U.S. App. D. C. 104, 220 F. 2d 367 (1954) ; Gibson Wine Co. 
v. Snyder, 90 U. S. App. D. C. 135, 194 F. 2d 329 (1952). 

The District Court’s action in this ease has denied Sea- 
gram its fundamental right to establish through an evi- 
dentiary hearing that the action of appellees was arbitrary 
and capricious because the statements it sought to make on 
its label were true, not misleading and informative. 


IIl. 


The exhibits submitted by Appellees do not sup- 
port the action of the District Court. 


In connection with the motion for summary judgment 
appellees submitted 17 exhibits to the District Court 
contending that these exhibits constituted the admin- 
istrative ‘“‘record’”’ of the action complained of and that 
the Court could consider only this ‘‘record’’ in deter- 
mining the motion. The District Court evidently accepted 
this contention since it granted the motion to strike appel- 
lant’s affidavits in opposition to the motions for summary 
judgment and granted the motions for summary judgment 
as well. 
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The 17 exhibits submitted to the District Court do 
not comprise the administrative ‘‘record’’ in any proceed- 
ing. Instead each exhibit has a separate certification that 
it is a true copy of a document or a portion of a document 
contained in the files of the Treasury Department, which 
was selected by some unidentified person. These exhibits 
date from 1934 through 1963. There is no statement that 
these exhibits represent all the material in the files 
of the Treasury Department relating to the regulation in 
question. The 1935 transcript of the hearing, which pre- 
ceded promulgation of the regulation in question (J.A. 
33), is one document in the Treasury files which was not 
produced. 

Even if the District Court properly limited itself to the 
selected exhibits submitted by appellees, an examination of 
these ‘‘exhibits’’ reveals no evidence which could furnish 
factual support for the regulation in question. Exhibits 1, 2 
(J.A. 21), 3 (J.A. 25) and 4 (J.A. 28) constitute the entire 
administrative record with reference to plaintiff’s applica- 
tion for a certificate of label approval, its denial, and then 
its subsequent approval after certain language was deleted. 
This is the administrative action here complained of as 
being arbitrary and capricious. This record contains no 
evidence with reference to the factual matters here in 
dispute. 

Exhibits 5, 6, 8 and 9 (J.A. 16-18) consist of various 
misbranding rulings and regulations of the Federal 
Alcohol Control] Administration. The only possibly rele- 
vant exhibits are rulings No. 4 (J.A. 32), a memoranda 
of General Counsel’s Office, and No. 57, a Letter of Gen- 
eral Counsel’s Office (J.A. 49-50). Neither of these rulings 
was acted upon by the Board of the Federal Alcohol Con- 
trol Administration (J.A. 31, 49). Thus they are merely 
informal opinions of the General Counsel’s Office, unsup- 
ported by any evidence of record, and are clearly not 
factual bases for the regulation subsequently promulgated 
by the Secretary of the Treasury. Furthermore, these 


rulings were made under authority of the National Indus- 
trial Recovery Act without a hearing. After this Act was 
held unconstitutional in 1935, these rulings lost any legal 
validity they may have had. 

The remaining exhibits consist of various notices, tran- 
seripts of hearings, and expressions of opinion pro and 
con (J. A. 16-18). These exhibits relating primarily to hear- 
ings in 1948 and 1956 are clearly an insufficient basis to sup- 
port the validity of the regulation made in 1936, much less 
to. support a finding that the specially distilled neutral 
spirits in Calvert Extra did not substantially improve by 
storage for at least four years in reused cooperage. There 
was no evidence given at these hearings (which consist 
largely of statements by attorneys for distillers) which was 
probative that the quality of neutral spirits do not improve 
or that statements to such effect would mislead the con- 
sumer. The record fails to disclose that any person sub- 
mitted chemical tests or organoleptic (taste and odor) tests 
of neutral spirits before and after storage, or that there 


ever had been any actual ascertainment of consumer 
reaction. 

However, since there was never any hearing as to 
appellant’s neutral spirits, there is in reality no adminis- 
trative ‘‘record’”’ to review. None of appellees’ exhibits 
contain any reference to appellant’s specially distilled 
neutral spirits which were stored for four years. 


Conclusion. 


The complaint and uncontroverted affidavits submitted 
by appellant establish that Seagram’s proposed label for 
Calvert Extra was true, in no way misleading and infor- 
mative. Therefore it conformed with the statutory require- 
ments of the Act. Under these circumstances appel- 
lees’ promulgation and application of a regulation pro- 
hibiting such statements is contrary to the statutory pur- 
pose and unlawful. 
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Due process requires an evidentiary hearing to deter- 
mine whether the statements prohibited by appellees were, 
in fact, true, not misleading and informative. 

The order and judgment of the District Court granting 
appellees’ motion to strike appellant’s affidavits in oppo- 
sition to the motions for summary judgment and in granting 
said motions were erroneous and should be reversed. The 
case should be remanded for an evidentiary hearing to 
afford Seagram an opportunity to establish that its pro- 
posed label was in no way misleading and that the action 
of appellees was arbitrary and capricious. 
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APPENDIX. 
Unirep States Constitution AMENDMENT V. 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a grand jury, except in cases arising in the 
land or naval forces, or in the militia, when in actual ser- 
vice in time of war or public danger; nor shall any person 
be subject for the same offense to be twice put in jeopardy 
of life or limb; nor shall be compelled in any criminal case 
to be a witness against himself, nor be deprived of life, lib- 
erty or property, without due process of law; nor shall 
private property be taken for public use without just com- 
pensation. 


Pertinent Provisions or Section 5 or THE FEDERAL ALCO- 
HOL ADMINISTRATION Act or Avcusr 29, 1935, 49 Star. 
981 (1935), As AmENvED, 27 U.S. C. §205 (1959) anp THE 
Retevanr Recuuation THEREUNDER, 27 C. F. RB. §5.39 (d) 
(1961) 


Sec. 5. It shall be unlawful for any person engaged in 
business as a distiller, brewer, rectifier, blender, or other 
producer, or as an importer or wholesaler, of distilled 
spirits, wine, or malt beverages, or as a bottler, or ware- 
houseman and bottler, of distilled spirits, directly or indir- 
ectly or through an affiliate: 


(e) Labeling—tTo sell or ship or deliver for sale or 
shipment, or otherwise introduce in interstate or foreign 
commerce, or to receive therein, or to remove from customs 
custody for consumption, any distilled spirits, wine, or malt 
beverages in bottles, unless such products are bottled, 
packaged, and labeled in conformity with such reculations, 
to be prescribed by the Secretary of the Treasury, with 
respect to packaging, marking, branding, and labeling and 
size and fill of container (1) as will prohibit deception of the 
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consumer with respect to such products or the quantity 
thereof and as will prohibit, irrespective of falsity, such 
statements relating to age, manufacturing processes, 
analyses, guarantees, and scientific or irrelevant matters 
as the Secretary of the Treasury finds to be likely to mis- 
lead the consumer; (2) as will provide the consumer with 
adequate information as to the identity and quality of the 
products, the alcoholic content thereof (except that state- 
ments of, or statements likely to be considered as statements 
of, alcoholic content of malt beverages are hereby pro- 
hibited unless required by State law and except that, in 
case of wines, statements of alcoholic content shall be 
required only for wines containing more than 14 per centum 
of alcohol by volume), the net contents of the package, 
and the manufacturer or bottler or importer of the product; 
(3) as will require an accurate statement, in the case of 
distilled spirits (other than cordials, liqueurs, and special- 
ties) produced by blending or rectification, if neutral 
spirits have been used in the production thereof, informing 
the consumer of the percentage of neutral spirits so used 
and of the name of the commodity from which such neutral 
spirits have been distilled, or in case of neutral spirits or 
of gin produced by a process of continuous distillation, the 
name of the commodity from which distilled; (4) as will 
prohibit statements on the label that are disparaging of a 
competitor’s products or are false, misleading, obscene, or 
indecent; (5) as will prevent deception of the consumer by 
use of a trade or brand name that is the name of any living 
individual of public prominence, or existing private or 
public organization, or is a name that is in simulation or is 
an abbreviation thereof, and as will prevent the use of a 
graphic, pictorial, or emblematic representation of any such 
individual or organization, if the use of such name or repre- 
sentation is likely falsely to lead the consumer to believe 
that the product has been indorsed, made, or used by, or 
produced for, or under the supervision of, or in accordance 
with the specifications of, such individual or organization: 
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Provided, That this clause shall not apply to the use of the 
name of any person engaged in business as a distiller, 
brewer, rectifier, blender, or other producer, or as an 
importer, wholesaler, retailer, bottler, or warehouseman, of 
distilled spirits, wine, or malt beverages, nor to the use by 
any person of a trade or brand name used by him or his 
predecessor in interest prior to the date of the enactment of 
this Act; including regulations requiring, at time of release 
from customs custody, certificates issued by foreign govern- 
ments covering origin, age, and identity of imported prod- 
ucts: Provided further, That nothing herein nor any deci- 
sion, ruling, or regulation of any Department of the Govern- 
ment shall deny the right of any person to use any trade 
name or brand of foreign origin not presently effectively 
registered in the United States Patent Office which has been 
used by such person or predecessors in the United States 
for a period of at least five years last past, if the use of such 
name or brand is qualified by the name of the locality in the 
United States in which the product is produced, and, in the 
case of the use of such name or brand on any label or in any 
advertisement, if such qualification is as conspicuous as 
such name or brand. 

It shall be unlawful for any person to alter, mutilate, 
destroy, obliterate, or remove any mark, brand, or label 
upon distilled spirits, wine, or malt beverages held for sale 
in interstate or foreign commerce or after shipment therein, 
except as authorized by Federal law or except pursuant to 
reculations of the Secretary of the Treasury authorizing 
relabeling for purposes of compliance with the requirements 
of this subsection or of State law. 

In order to prevent the sale or shipment or other intro- 
duction of distilled spirits, wine, or malt beverages in 
interstate or foreign commerce, if bottled, packaged, or 
labeled in violation of the requirements of this subsection, 
(1) no bottler of distilled spirits, no producer, blender, or 
wholesaler of wine, or proprietor of a bonded wine store- 
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room, and no brewer or wholesaler of malt beverages shall 
bottle, and (2) no person shall remove from customs 
custody, in bottles, for sale or any other commercial pur- 
pose, distilled spirits, wine, or malt beverages, respectively, 
after such date as the Secertary of the Treasury fixes as 
the earliest practicable date for the application of the pro- 
visions of this subsection to any class of such persons (but 
not later than August 15 1936, in the case of distilled 
spirits, and December 15, 1936, in the case of wine and malt 
beverages, and only after thirty days’ public notice), unless 
upon application to the Secretary of the Treasury, he has 
obtained and has in his possession a certificate of label 
approval covering the distilled spirits, wine, or malt 
beverages, issued by the Secretary of the Treasury in such 
manner and form as he shall by regulations prescribe: 
Provided, That any such bottler of distilled spirits, or 
producer, blender, or wholesaler of wine, or proprietor 
of a bonded wine storeroom, or brewer or wholesaler of 
malt beverages shall be exempt from the requirements of 
this subsection if, upon application to the Secretary of 
the Treasury, he shows to the satisfaction of the Secretary 
of the Treasury, that the distilled spirits, wine, or malt 
beverages to be bottled by the applicant are not to be sold, 
or offered for sale, or shipped or delivered for shipment, 
or otherwise introduced, in interstate or foreign commerce. 
Officers of internal revenue are authorized and directed 
to withhold the release of distilled spirits from the bottling 
plant unless such certificates have been obtained, or unless 
the application of the bottler for exemption has been 
granted by the Secretary of the Treasury; and customs 
officers are authorized and directed to withhold the release 
from customs custody of distilled spirits, wine, and malt 
beverages, unless such certificates have been obtained. The 
District Courts of the United States, the District Court 
of the United States for the District of Columbia, and the 
United States court for any Territory shall have jurisdic- 
tion of suits to enjoin, annul, or suspend in whole or in 
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part any final action by the Secretary of the Treasury 
upon any application under this subsection; or 


The Secretary of the Treasury shall give reasonable 
public notice, and afford to interested parties opportunity 
for hearing, prior to prescribing regulations to carry out 
the provisions of this section. 


Section 5.39 or THE LaBELING REQUIREMENTS FoR DISTILLED 
Sprrits, 27 C. F. R. §5.39 (1961) 


§5.39 STATEMENTS OF AGE AND PERCENTAGE. 


* * * * * * 


(d) Other distilled spirits. Age, maturity, or similar 
statements or representations as to neutral spirits, gin 
liqueurs, cordials, vodka, cocktails, gin fizzes, highballs, bit- 
ters, and specialties are misleading and are prohibited from 
being stated on any label. 


BRIEF FOR GOVERNMENT APPELLEES 
—  __—— 


United States Court of Appeals 


rt of Anne 
For THE DISTRICT OF CoLUMBrA mourn © oul LU ab rp ee 


No. 18,465 


JOSEPH E. SEAGRAM & Sons, INC., APPELLANT 


Vv. 


HONORABLE DOUGLAS DILLON, ET AL., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


| 
Davip Cc. ACHESON, 
United States Attorney. 


GIL ZIMMERMAN, 
FRANK Q. NEBEKER, 
Assistant United States Attorneys. 


Where: 
(A) 


QUESTION PRESENTED 


Relevant statutes provide for public rule-making 
procedures for adoption and amendment of regu- 
lations controlling “age claim” labeling of distilled 
spirits; and 

The consensus of the Distilled Spirits Industry and 
the rationally supported determination of the Ad- 
ministrators is that “age claims” as to neutral 
spirits are misleading to the consumer, and such 
“age claims” are prohibited by regulation; and 
This determination has been adhered to since 
1936 (when the regulations were adopted) and in 
1948 and 1956 (when proposed amendments to 
permit such “age claims” were not adopted) ; and 
Appellant participated in all the rule-making pro- 
ceedings, offered no data in support of its present 
assertion that such “age claims” as to neutral 
spirits are not misleading, and has not sought 
amendment of the regulations; and 

Appellant, after being refused permission by the 
Administrators to make an “age claim” for the 
neutral spirits contained in its blended whiskey, 
for the first time offered affidavits and exhibits in 
the District Court in support of its present con- 
tention, thus seeking to obtain a judicial trial de 
novo on the issue, and to substitute judicial judg- 
ment for administrative expertise, and to force 
amendment of the regulation barring such “age 
claims”, to the exclusive advantage of appellant 
over others in the Industry— 


Did not the District Court: 


(1) 


(2) 


Properly strike the proffered affidavits and ex- 
hibits comprising material dehors the certified ad- 
ministrative records; and 

Grant appellees’ motions for summary judgment 
based on the certified administrative records, and 
the administrative determination rationally sup- 
ported by these administrative records? 


Counterstatement of the case 


A. History of the Regulation.. 


(1) Provisions of the Federal Alcohol Administra- 
tion Act 


(2) The Regulations. 
B. Denial of Appellant’s Application for Label Ap- 


Argument: 


Summary judgment was correctly granted in appellees’ 
favor; appellant was not entitled to any judicial trial 
de novo in connection with its collateral attack on the 
Distilled Spirits Labeling Regulation. 


Conclusion. 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,465 


JosEPH E. SEAGRAM & SONS, INC., APPELLANT 
v. 


HONORABLE DOUGLAS DILLON, ET AL., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR GOVERNMENT APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from the judgment of the District 
Court granting Government and Intervenor appellees’ 
motions for summary judgment and Government appel- 
lees’ motion to strike plaintiff’s affidavits and attached 
exhibits. Judgment was entered January 2, 1964. (J.A. 
I, 914.) 

The case involves judicial review of administrative ac- 
tion taken by the Secretary of the Treasury’s delegates 
under the Federal Alcohol Administration Act' and Regu- 
lations promulgated thereunder. 


149 Stat. 977, et seq., as amended, 27 U.S.C. 201, et seq.; herein- 
after referred to as “the Act”. 


(1) 


2 


Appellant applied for approval of a proposed label for 
its “Calvert Extra” blended whiskey. This proposed label 
contained a statement as to storage of the grain neutral 
spirits in the product “for at least four years” in barrels 
previously used for aging its “fine whiskies.” (J.A. I, 
22A-24-A.) The Labeling Regulations? prohibit “age, ma- 
turity or similar statements or representations as to neu- 
tral spirits” from being stated on any label. The Secre- 
tary of the Treasury’s delegates denied the application on 
the ground that appellant’s proposed label contravened the 
applicable Regulation. (J.A. II, 112A-114A.) 

In this litigation, appellant challenges the administra- 
tive denial of its label application, and contends the Regu- 
lation is invalid. (J.A. I, 12A-18A, 14A.) The District 
Court (by its memorandum opinion entered December 26, 
1968) decided that appellant’s proposed label does violate 
the Regulation, that the Regulation is not arbitrary or 
capricious; that it was validly adopted under authority of 
the Federal Alcohol Administration Act; and that appel- 
lant’s contention that the Regulation is being arbitrarily 
and capriciously applied in appellant’s case is without 
merit as a matter of law. (J.A. I, 90A.) 

Appellant sought in the court below to convert these 
judicial review proceedings into a judicial trial de novo. 
It submitted affidavits, with attached exhibits. Moreover, 
at the argument appellant produced samples of neutral 
spirits and actually sought to have the District Court 
taste them, in order to discern the alleged difference 
which appellant contends distinguishes its neutral spirits 
from other neutral spirits. 

Government appellees moved to strike these materials 
proffered by appellant. As grounds therefor, they averred 
(J.A. I, 86A-88A) : 


1. Plaintiff is submitting this new material entirely 
dehors the certified administrative records. And this 


= These Regulations appear in Title 27, C.F.R. (Rev. ed., 1961), 
entitled “Intoxicating Liquors.” The specific provision in these Regu- 
lations challenged here is 27 C.F.R. 5. 39(d); hereinafter referred 
to as “the Regulation.” 
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is being done in connection with what clearly appears 
to be a collateral attack upon the legislative-type 
labeling regulations the Administrators of the Fed- 
eral Alcohol Administration Act promulgated pur- 
suant to the authority that Act expressly confers on 
them to issue such regulations. 


2. The legislative-type labeling regulations collateral- 
ly attacked here were issued in 1936—some 28 years 
ago. They were issued by the Administrators only 
after holding a legislative-type hearing, such as is 
prescribed by the Act. At that hearing all interested 
parties—including plaintifi—were afforded full op- 
portunity to participate in the Administrators’ rule- 
making process through the submission to the Ad- 
ministrators of whatever written data, views, argu- 
ments, etc., they desired to have the Administrators 
consider before issuing the regulations. Twice there- 
after, in 1948 and again in 1956, the Administrators 
held such legislative-type hearings, to consider 
whether the labeling regulations should be amended 
so as to permit the very kind of statements as to 
storage in oak containers, to appear on distilled 
spirits bottle labels, which plaintiff here seeks to have 
the Administrators compelled to permit by court 
order. At such legislative-type hearings, all in- 
terested parties— including plaintiff—were afforded 
full opportunity to participate in the Administrators’ 
rule-making process through the submission to the 
Administrators of whatever written data, views, 
arguments, ete., they desired to have the Adminis- 
trators consider. 


3. All the pertinent certified administrative records * 


3 Appellant raised no issue in the court below as to Government 
Appellees’ representation that the certified administrative records 
filed by them constitute all the pertinent certified administrative 
records relating to the challenged Regulation. (See, also, J.A. I, 16A 
$2; J.A. II, 105A, § 4; J.A. II, 145 A, $d par.) For the first time 
in this litigation, appellant now on this appeal (Br. 27) seeks to 
raise an issue in this regard. To dispel any doubt, Government 
appellees assert here that the certified administrative records filed 
by them in the District Court comprise the entire administrative 
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of those legislative-type hearings have been placed 
before this Court as exhibits incorporated into de- 
fendants’ motion for summary judgment. Those 
records fully advise this Court “of the considerations 
which caused the administrative agency” originally to 
issue the challenged regulations in 1936, and then in 
1948 and again in 1956 to determine that no change 
should be made in them. (See Continental Distilling 
Corp. v. Humphrey, 101 U.S. App. D. C. 210, 212, 
247 F.2d 796, 798 (1957) (fn.2).) 


4. Plaintiff has no basis whatsoever to—and in fact 
does not—advance any claim here that it did not have 
full opportunity to present to the Administrators the 
very written data, views, arguments, etc., it seeks to 
present dehors the administrative record to this Court 
by means of the affidavits and attached exhibits it 
proffers to this Court. Plaintiff failed to submit so 
much of such material as it had available for con- 
sideration by the Administrators at the legislative- 
type hearings held to consider changing the out- 
standing regulations. And it also failed to submit so 
much of such material as it acquired thereafter for 
consideration by the Administrators. No record ap- 
pears as to any petition for amendment to the out- 
standing regulations, which plaintiff could have sub- 
mitted under Section 4(d) of the Administrative Pro- 
cedure Act, 5 U.S.C. 1003(d). (See affidavit marked 
Government Exhibit “A”, attached hereto and in- 
corporated herein.) And no reason appears why 
plaintiff utterly failed to follow proper administra- 
tive procedure and exhaust its administrative reme- 
dies before burdening this Court with this matter. 


5. Under these circumstances, it would be error for 
this Court to receive and consider such affidavits and 
attached exhibits as plaintiff proffers here dehors the 


records relating to the challenged Regulation. 

They note, too, these records have always been public and available 
to appellant for examination at any time. The availability of these 
records is generally well known to members of the Distilled Spirits 
Industry. 
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certified administrative records of the legislative-type 
hearings held in this matter by the Administrators 
pursuant to statute. And it would violate the settled 
doctrine of exhaustion of administrative remedies if 
the Court were to receive and consider such affidavits 
and attached exhibits which plaintiff should have sub- 
mitted—but failed to submit—to the Administrators 
for their consideration. [Footnote supplied.] 


* * * * 


The District Court granted Government appellees’ mo- 
tion to strike appellant’s affidavits and attached exhibits. 
(J.A. I, 90.) At the argument the Court declined appel- 
lant’s proffer of the neutral spirits samples for testing. 
Appellant contends (Br., Points I & II) that the District 
Court erred in striking its affidavits, and in declining to 
conduct a judicial trial de novo in this matter. 


A. History of the Regulation 
(1) Provisions of the Federal Alcohol Administration Act. 


The Act makes provision for Federal regulation of the 
liquor industry, including supervision “to restrict unlaw- 
ful and unfair practices in the liquor business.” One of 
its essential objects is “to prevent the recurrence of those 
evils know to be present in the liquor traffic in the past 
and which no fair-minded citizen wishes to be restored.” 
Among the evils sought to be corrected by the Act were 
certain specified practices, including those “relating to 
false labeling and false advertising or labeling or ad- 
vertising that is not adequately informative, to the end of 
affording the consumer adequate protection and of pre- 
venting unfair competition.” * 

Section 5° of the Act is entitled “Unfair Competition 
and Unlawful Practices.” Section 5(e)° authorized the 


«Report of the Committee on Finance on H.R. 8870, Senate Re- 
port No. 1215, 74th Cong., 1st Sess., pp. ia Vln 

527 U.S.C. 205 

627 U.S.C. 205 (e) 
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Secretary of the Treasury to prescribe regulations govern- 
ing the labeling of distilled spirits bottles for introduction 
into, or receipt in, interstate or foreign commerce. Among 
the legislative standards prescribed by Congress for such 
regulations are that the regulations be such— 


(1) “as will prohibit deception of the consumer with 
respect to such products * * * and as will prohibit, 
irrespective of falsity, such statements relating to 
age, manufacturing processes, * * * as the Secretary 
of the Treasury finds to be likely to mislead the con- 
sumer; (2) as will provide the consumer with ade- 
quate information as to the identity and quality of 
the products * * *; (3) as will require an accurate 
statement, in the case of distilled spirits (other than 
cordials, liqueurs, and specialties) produced by blend- 
ing or rectification, informing the consumer of the 
percentage of neutral spirits so used and of the name 
of the commodity from which such neutral spirits 
have been distilled; (4) as will prohibit statements 
on the label that are disparaging of a competitor’s 


products or are false, misleading, obscene, or indecent 
* * *” (Emphasis supplied.] 


Section 5(f)7 of the Act requires in substance that 
reasonable public notice be given to all interested per- 
sons before any Labeling Regulations are issued; that a 
legislative-type hearing be held in connection with the is- 
suance of such regulations, at which such interested per- 
sons are to be afforded an opportunity to present written 
data, views, arguments, etc.,; and that the Secretary of 
the Treasury’s delegates consider such representations 
and material in arriving at their determination. 


(2) The Regulation 
Regulations No. 5 Relating to Labeling and Advertising 
Distilled Spirits,’ issued pursuant to section 5(e) and (f) 


727 U.S.C. 205 (f) (last par.) 
8 These Regulations are now codified as 27 C.F.R., Part 5. 
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of the Act, were originally approved by the Secretary of 
the Treasury on January 18, 1936, after due notice and 
hearing. 

The particular Regulation appellant challenges here, 27 
C.F.R. 5.89(d), was promulgated in 1936 with the full 
consensus of the Distilled Spirits Industry. The entire In- 
dustry—ineluding appellant—then had full opportunity to 
present written data, views, arguments, etc., at the legis- 
lative-type hearing held pursuant to statute before that 
Regulation was issued. No one in the Industry took issue 
with the promulgation of the Regulation in its present 
form. (J.A. I, 33A-48A.) 

In Subpart C of the Regulations are found the stand- 
ards of identity for the various classes and types of dis- 
tilled spirits, to which products labeled with these desig- 
nations must conform. Section 5.21(a) defines the term 
“neutral spirits” or “alcohol” as “distilled spirits distilled 
from any material at or above 190° proof,® whether or 
not such proof is subsequently reduced.” Section 5.21(b) 
defines “whisky” as being distilled from grain at less than 
190° proof “in such manner that the distillate possesses 
the taste, aroma, and characteristics generally attributed 
to whisky.” Section 5.21(b) (7) defines “blended whiskey” 
as a mixture of at least 20 percent by volume of 100° 
proof straight whiskey and other whisky or neutral 
spirits. 

Subpart F contains the requirements for obtaining cer- 
tificates of label approval applicable to domestically bot- 
tled distilled spirits. Section 5.50 of this subpart provides 
that no person shall bottle distilled spirits or remove such 
spirits from his distilled spirits plant unless the labels 


°“Proof” is any alcoholic content. The percentage of ethyl] alcohol 
in distilled spirits is stated at twice the percentage of such alcohol 
by volume at a temperature of 60°F. For example, 95% alcohol 
would be 190° proof; whiskey with 50% alcohol is 100° proof 
whiskey. 


10 “Straight whisky” is defined as whisky distilled from grain at 
not exceeding 160° proof, and aged, generally, for not less than 24 
calendar months. 
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thereon are covered by a certificate of label approval is- 
sued upon application therefor. 

The definition of “age” in section 5.10(j) of Subpart B 
states: 


“Age” means the period during which, after distilla- 
tion and before bottling, distilled spirits have been 
kept in oak containers * * *. [Emphasis supplied.] 


The particular provision of the Regulations, 27 C.F.R. 
5.39(d)", which appellant challenges here is found in 
Subpart D. It reads as follows. 


Age, maturity, or similar statements or representa- 
tions as to neutral spirits, gin, liqueurs, cordials, 
vodka, cocktails, gin fizzes, highballs, bitters, and 
specialties are misleading and are prohibited from 
being stated on any label. [Emphasis supplied. ] 


In addition, Section 5.39(e) (5) contains the following 
provision, not referred to in appellant’s complaint, which 
is also pertinent here since it is essentially to the same 
effect as Section 5.39 (d) : 


Age, maturity or similar representations as to neu- 
tral spirits, gin liqueurs, cordials, vodka, cocktails, 
gin fizzes, highballs, and bitters, are misleading, and 
shall not appear upon any label, except that the use 
of the word “old” or other word denoting age, ap- 
pearing as part of the brand name, shall not be 
deemed to be an age representation in the case of 
such distilled spirits. * * *. 

{Emphasis supplied.] 


These Regulations promulgated in 1986 carry forward 
into current effect the prior rulings of the Federal Alco- 
hol Control Administration on the point in issue here. 


11 Paragraph 2 of Treasury Decision 6288 published in the issue 
of the Federal Register for April 3, 1958, 23 F.R, 2180, provided for 
the deletion of subparagraph (c) of section 5.39, effective April 3, 
1961, and the relettering of subparagraph (d) as (c). However, 
apparently through oversight, this change has not been reflected in 
the Code of Federal Regulations. Hence, this Regulation still bears 
the official designation of 27 C.F.R. 5.39 (d). 
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Consistent information was contemporaneously circulated 
by the Secretary of the Treasury’s delegates within the 
Industry.” 

On August 25, 1948, there was published in the Fed- 
eral Register * (18 F.R. 4927) a notice of public hearing 
to be held on October 25, 1948, to consider various pro- 
posals to amend the Regulations relating to Labeling and 
Advertising Distilled Spirits (27 C.F.R., Part 5). Among 
the proposals included in that notice was the following: 


10. To amend section 39(d) and (e) (27 C.F.R. 
5.39(d) and (e), 64(C) (27 C.F.R. 64(c)) and other 
pertinent sections of the regulations so as to except 
from the prohibition against statements and repre- 
sentations relating to age in the case of neutral 
spirits, general and inconspicuous references of an 
informative nature, on back labels or in advertise- 
ments, to production methods involving “mellowing”, 
“softening”, “velveting”, or “smoothing” neutral 
spirits through storage in oak cooperage for a period 
of not less than 6 months. 


12 Misbranding Ruling No. 1-15, September 21, 1934, AM-225, 
barred as misleading to the consumer age, maturity, or similar 
statements or representations as to neutral spirits. (J.A. I, 314, 
$2A.) To the same effect were Misbranding Ruling No. 57, Novem- 
ber 24, 1934, AM-275, p. 9; and Misbranding Ruling 64, November 
24, 1934, AM-275, p.14 (J.A. I, 48A-50A). The same determination 
also appears in the Revised Regulations issued May 18, 1935. 
(J.A. I, 51A-55A.) 

Misbranding Ruling No. 57 (J.A. I, 51A) explained in substance 
that in the view of the Administrators neutral spirits did not im- 
prove with age; hence, age representations as to such distilled spirits 
would be misleading to the consuming public. 

Information as to the Administrator’s determination in this re- 
gard was also disseminated to all bottlers of distilled spirits on 
February 28, 1936, by a circular, Publication No. FA-41. Again, on 
January 21, 1937 the same information was given to all bottlers of 
distilled spirits in a digest, Publication No. FA-91. 

The determination challenged here, thus, goes back to the earliest 
days of the administration of the Act, following repeal of the Prohi- 
bition Amendment. 


1313 FR, 4927. “* * * The contents of the Federal Register shall 
be judicially noticed * * *.” 44 U.S.C. 307. 
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At this 1948 legislative-type hearing, the entire Indus- 
try—including appellant—had full opportunity to present 
written data, views, arguments, etc., before the Secre- 
tary’s delegates determined not to adopt the proposed 
change. No one in the Industry then supported the pro- 
posal to change the Regulation. No factual evidence was 
submitted by appellant or anyone else that neutral spirits 
improve by storage in wood. And no person testified af- 
firmatively in support of the proposal. 

Strong views were expressed against adoption of the 
proposal. One of the principal spokesmen for the Indus- 
try at the 1948 hearing was Mr. Howard Jones, repre- 
senting the Distilled Spirits Institute, a Distillers Trade 
Association whose membership comprises a large propor- 
tion of the Distilling Industry, including appellant. Mr. 
Jones, speaking on behalf of the Institute, expressed the 
Institute’s views “on the basis of what we feel is for the 
benefit of the purchasing public and the industry.” In op- 
posing Proposal No. 10, Mr. Jones stated that— 


“no useful knowledge would be communicated to the 
purchaser by altering the present rule and allowing 
indirect reference to the age of neutral spirits, which 
is the substance of this proposal. Moreover, it would 
result in no useful knowledge being communicated to 
consumers but would give rise to competitive claims 
that would exaggerate the importance of a manufac- 
turing process and confuse the purchasing public.” 


This statement expressing the Industry’s firm stand 
against adoption of the proposed change in the Regulation, 
was specifically endorsed by two representatives of the 
appellant, Mr. Frederick J. Lind and Mr. Thomas Wood. 
They asserted that the statement made by Mr. Howard 
Jones was the position then adhered to by appellant.* 

Mr. Harry L. Lourie, representing the National Asso- 
ciation of Alcoholic Beverage Importers, Inc., also ex- 


14 J.A. II, 1832A-133A. 
15Td., 136A, 137A. 
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pressed strong opposition to the proposal. He too agreed. 
with Mr. Jones’ statement.® Mr. William M. Smith, rep- 
resenting Schenley Distilleries Corporation, also objected 
to the proposal.” 

Mr. Joseph C. Haefelin, in Charge of Distillery Produc- 
tion for the American Distilling Company, stated **: 


It is the position of our company that the adoption 
of this proposal [No. 10] would constitute a consider- 
able departure from the long established concept that 
[neutral] spirits do not improve with age. [Emphasis 
and bracketed material supplied.] 


He explained: 


I should like to emphasize that the aging of neutral 
spirits does not constitute aging in the same sense 
as the aging of whiskey. In the aging of whiskey 
esterfication proceeds through the action of the or- 
ganic acids present in the higher alcohol. This de- 
velops aroma. There is a selective penetration 
through the fibers of the barrel of the various con- 
generics of the whiskey. This reduces the concentra- 
tion after aging of some of the original congenerics 
and increases others. The charred surface of the 
barrel also absorbs some of the fusel oil. 


The composition of neutral spirits is such that the 
whiskey aging process described above cannot func- 
tion in the same manner since neutral spirits con- 
tains an infinitesimal quantity of congenerics. 

{Emphasis supplied.] 


The 1948 proposal to amend the Regulation was not 
adopted. 

Some eight years later, on October 31, 1956, there was 
published in the Federal Register” a notice of public 


16Td., 183A-134A. 
wId., 137A. 

38 J.A. II, 184A-136A. 
19 21 F.R. 3321. 
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hearing to be held on November 25, and December 5, 
1956, to consider various proposals to amend the Regula- 
tions relating to Labeling and Advertising Distilled 
Spirits (27 C.F.R., Part 5). Among the proposals in- 
cluded in that notice were the following: 


24. To amend section 39(e) (5) (27 CFR 5.39(e) 
(5)) to permit truthful references of a general and 
informative nature relating to methods of production 
involving storage as to certain products, such as neu- 
tral spirits and gin, which are not entitled to bear 
age statements, provided they have been stored in 
oak containers for some specified minimum period, 
é.g., three months. 


30. To amend section 64(c) (27 CFR 5.64(c)) to 
permit truthful references of a general and informa- 
tive nature relating to methods of production involv- 
ing storage in advertisements for certain products, 
such as neutral spirits and gin, which are not entitled 
to bear age statements, provided they have been 
stored in oak containers for some specified minimum 
period, ¢.g., three months. 


At the 1956 legislative-type hearing, the entire Industry 
—including appellant—again had full opportunity to pre- 
sent written data, views, arguments, etc. Appellant did 
not then avail itself of this opportunity to present to the 
Administrators so much as appellant then had available 
of the very material appellant now seeks to present in a 
judicial trial de novo and dehors the administrative rec- 
ords. 

Appellant’s representative, Mr. Frederick J. Lind, then 
simply stated (in part)*: 


We know, and most distillers know, that aging in 
wood improves neutral spirits and gin. I am not a 
chemist, and in fact, I am not interested in the 
chemistry of whiskey. There is only one test in which 
I am interested, and that is the test of taste. I defy 


20J.A. II, 154A-155A. 
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anyone to prove to me that aging neutral spirits or 
gin in wood does not improve it. 

After all you should give us and other distillers 
some credit for intelligence. We certainly wouldn’t 
put neutral spirits in wood and take the economic 
loss therefrom if we didn’t think it was improving 
the product. 


[Emphasis supplied.] 


However, Mr. Lind offered no proof *! in support of his 
claim that aging in wood improves neutral spirits and 
gin. 
Only one other industry representative, Mr. Leo Ver- 
non, representing Publicker Industries, Inc., then favored 
the two proposals for changing the Regulation. He indi- 
cated that he favored these proposals only if they were 
made prospective in operation.“ Like Mr. Lind, he failed 
to file any substantive material in support of the two pro- 
posals. 

These two proposals made at the 1956 hearing to change 
the Regulation were strongly opposed by most of the In- 
dustry: by Mr. Howard T. Jones, again representing the 
Distilled Spirits Institute; by Mr. Briggs G. Simpich, rep- 
resenting the League of Distilled Spirits Rectifiers, 
Inc.;2* by Mr. Harry L. Lourie, again speaking for the 
National Association of Alcoholic Beverage Importers, 
inc.;25 by Mr. Frederic P. Lee, representing the Distillers 


211t is significant in this connection that as early as 1949 ap- 
pellant inaugurated a study as to the effect on neutral spirits of 
storage in wood (J.A. I, 65). But the results of that study have 
never been disclosed to the Secretary of the Treasury’s delegates, 
for their consideration. Appellant now states (Br. 7) that it began 
in 1958 to put aside “large quantities” of neutral spirits in barrels. 
This was, of course, with full knowledge that the making of any 
age claim or like representation was prohibited by the Regulation. 


22 J.A, II, 156A. 

23 J.A. II, 146A-148A. 

241d., 148A-152A, 174A-178A. 
257d., 152A-154A. 
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Company, Ltd.;** by Mr. O. Norman Forrest, represent- 
ing the National Distillers Products Corp.;*? by Fleisch- 
man Distilling Corp.;** by Barton Distilling Company; * 
and by Schenley Industries, Inc.® 


The Distillers Company, Ltd., in its brief pointed out: * 


* * * Lind [appellant’s representative] did not at- 
tempt to prove by evidence that neutral spirits and 
gin improved by storage on wood. He merely defied 
everyone else to disprove his assertion. The burden 
is on the proponents of the proposal, not others, and, 
the absence not only of evidence, but even any offer 
of evidence to support the proposals is significant. 
Lind did not claim that proof existed, merely that 
“we know, and most distillers know.” If he knew, 
why was he unwilling to place his knowledge of rec- 
ord by evidence? * * * [Emphasis supplied.] 


In its letter brief, the National Distillers Products Cor- 
poration stated: * 


We are concerned here with a proposal to change a 
regulation which has been in effect for more than 
twenty years and was adopted in order to prevent de- 
ception of the public as directed by the statute. Mod- 
ification of the existing regulations of such long 
standing should not be made unless very compelling 
reasons are advanced with assurance that deception 
of the public would not result. No such reasons or 
assurances were presented at the hearing. On the 
contrary, the evidence showed that under various 
sections of the present regulations as they have ex- 


2¢Td., 157A-165A, 180A-196A. 
271d., 165A, 197A-199A. 
28Td., 200A. 

29 Td., 201A-206A. 

301d, 173A. 

31Td., 189A. 

32Td., 198A-199A. 
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isted for years, the consuming public has come to 
understand that the aging or storage of distilled 
spirits in wood effects a change in the character and 
quality of the product which improves its accepta- 
bility by the public. The proposals, if adopted, would 
lead the public to believe that a product whicn is pro- 
hibited from making a claim of age has been im- 
proved through a process of aging—a result which 
would not only confuse the public but deceive them 
in direct contravention of the basic statute under 
which the regulation was issued. 

If it should be argued that the retention of neutral 
spirits and gin in wooden containers for any length 
of time effects a change in the products, then the neu- 
tral quality of the products has been destroyed and 
they are no longer available under the present stand- 
ards of identity for bottling as gin or for use as neu- 
tral spirits in the manufacture of blended whiskey. 
Such a condition would make necessary the creation 
of new standards of identity for the products, a mat- 
ter which was not included within the scope of the 
notice of hearing. 

There was no factual evidence introduced at the 
hearing of November 23, 1956 bearing upon what if 
any change in the character of the products was ef- 
fected by the retention for any period or periods of 
time in wood, and we are disappointed at the failure 
of the Government to place its chemist on the stand 
for interrogation as requested by industry repre- 
sentatives opposed to the suggested proposals. * * * 

[Emphasis supplied.] 


At the hearing, Mr. Howard Jones, speaking on behalf 
of Distilled Spirits Institute, observed: * 


These products [neutral spirits and gin] traditionally 
have been prohibited from claiming age for the rea- 
son that no conclusive data is available that such 
products do age, or that they improve with storage 
in oak containers. 


33 J.A. II, 147A-148A. 
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We recognize that this proposal refers only to 
“references of a general and informative nature,” 
and understand that it does not contemplate state- 
ments of specific age nor statements that the products 
have been stored in wood for a specific period of time. 
Presumably a statement such as “stored in wood” 
would be permitted. 

If there is any single fact with reference to the 
production and storage of distilled spirits which is 
more commonly known to the consumer than any 
other, it is that certain products are aged by storage 
in wood containers. To the consumer, storage in wood 
is synonymous with age. 

It cannot be disputed that a statement on the label 
of a blended whiskey to the effect that the neutral 
spirit content was “stored in w ” might be a fac- 
tual and truthful statement. There are many ¢xX- 
amples in FAA regulations, however, wherein the 
truthfulness or falsity of a statement is not the only 
criteria. The philosophy of the Act is firmly ground- 
ed on the prevention of consumer deception. We be- 
lieve that the simple statement “stored in wood” on 
the label of any product not entitled to claim age is 
deceptive in the extreme. [Emphasis and bracketed 
material supplied.] 


Mr. Frederick P. Lee, speaking for the Distillers Com- 
pany, Ltd.,* reviewed the history of the matter, going 
back to the earliest determinations by the Treasury De- 
partment that such statements would be misleading to the 
consumer. He referred to the Treasury Department's duty 
“to prohibit, irrespective of falsity—that means even 
though they may be true—statements relating to age or 
manufacturing processes that the Secretary finds likely 
to mislead the consumer.” And he went on to say: 


I mentioned that you are [considering] reversing a 
policy that was long ago established. I think perhaps 
just a word on that is worth your consideration be- 
cause it is a policy you have repeated and affirmed 


36 JA. 159A-163A. 
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and even as recently as eight years ago reconsidered 
and still maintained your position and has anything 
happened since then that should cause an alteration 
of that [reaffirmation]? * * * 


* * * * 


I examined the transcript of that [1948] hearing. 
At that time no industry member supported the pro- 
posal * * a 

Mr. Jones stated that the adoption of any such 
proposal would communicate no useful knowledge to 
purchasers and would result in competitive claims 
that would exaggerate the importance of a manufac- 
turing process and confuse the purchasing public. 


* * * * 


There was no evidence offered that neutral spirits 
improved by being stored in wood, just as so far in 
the progress of this hearing, there has been no such 
evidence. * * * 

I think your conclusion upon that record, as I think 
the conclusion will be from this record, that the great 
bulk of the industry opposed this change in the regu- 
latory policy, there was no evidence offered to support 
such a change, and, in any event, the Secretary did 
not adopt this proposal. 

If you place neutral spirits in wood, I suggest to 
you that at that moment the neutral spirits are no 
longer neutral and are no longer entitled to be char- 
acterized as neutral spirits, and you would have no 
claim as to maturing neutral spirits. 


They cease to be that, and I make that point seri- 
ously. 

In the case of Vodka, you have already ruled that 
if Vodka so much as absorbs color from wood, it 
changes character and is no longer Vodka and can- 
not be so called, but has to have a fanciful name. 


* * * * 


* * * This proposal would * * * [overturn] a regu- 
lation that has been in effect twenty-two years, and 
it * * * [would do so] so far as the 1948 record is 
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concerned, and as far as this record is concerned— 
* * * without any newly disclosed facts or data that 
would justify a statement that * * * [placing] such 
products as neutral spirits and gin in wood improves 
their quality, so that the statement would not be mis- 
leading to the consumer. 

Adoption of these proposals would promote con- 
sumer deception, in our judgment, by misleading ref- 
erences to age and to manufacturing processes, and 
it would involve adoption of a regulation which is 
contrary to the statutory standard against such mis- 
leading age and manufacturing process statements. 
It is a statutory standard, we believe, that binds the 
adoption of regulations in this field, the adoption of 
the proposals that also force industry competition on 
the low level of misleading labeling in advertising— 
and I believe * * * the adoption of these proposals 
would give a temporary advantage to producers hav- 
ing inventories of gin or Vodka stored in reused 
barrels. 

Mr. Vernon recognized that when he limited his 


support to prospective adoption * * *. 
[Emphasis and bracketed material supplied.] 


In its brief, the Distillers Company, Ltd., further repre- 
sented: ** 


The present regulation prohibiting as misleading 
age, maturity, or similar representations as to neu- 
tral spirits, gin, and vodka was adopted twenty years 
ago in 1936 after appropriate statutory hearings. It 
has remained unchanged since. The consumer knows 
that age is not stated for neutral spirits, gin, and 
vodka even though he does not know the scientific and 
statutory basis for the prohibition of age statements 
for such products. 

During this twenty year period the matter was 
reconsidered at length by the Secretary and the pres- 
ent regulation retained without change. This oc- 
curred eight years ago when in 1948 a proposal (13 
F.R. 4927) was set for hearing. * * * 


35 J.A. 190A-191A. 
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This was Proposal No. 10, in the 1948 proceedings as set 
out supra, p. 9. 
The brief went on: 


This 1948 proposal is practically the same as the 
present proposals except that the present proposals 
extend to gin, vodka, and other items, as well as neu- 
tral spirits, and would reduce the minimum storage 
period from six months to three months. 

The transcript and exhibits of the 1948 hearing 
show that— 


a. No industry member affirmatively supported the 
proposals. 

b. The Distilled Spirits Institute, then as now, op- 
posed the proposal. Mr. Jones stated that by its 
adoption no useful knowledge would be communicated 
to the purchasers and the adoption would result in 
competitive claims that would exaggerate the im- 
portance of a manufacturing process and confuse the 
purchasing public. 

c. The National Association of Alcoholic Beverage 
Importers, then as now, opposed the proposal. Mr. 
Lourie stated that the proposal was bound to cause 
trouble and would result in competitive labeling and 
advertising. 

ad. The American Distilling Company, while it 
neither opposed nor supported the proposal, stated 
that if the proposal were adopted it should include 
storage in ventilated metal tanks, as well as in oak 
barrels. Storage of neutral spirits in such tanks 
made a softer spirit than storage in oak barrels. 
Further, neutral spirits stored in reused whisky bar- 
rels take on a slight whisky character without notice- 
ably softening the spirits themselves. 

e. There was no evidence offered that neutral 
spirits improved by storage in wood. 

The 1948 proposal was not adopted. Now again, 
after eight more years, the proposal is revived with- 
out any additional factual basis for its revival. 

It is an imposition on both the Secretary and the 
industry again to set such a proposal for hearing 
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when proponents are not in a position to offer evi- 
dence that neutral spirits, gin, and vodka do improve 
with storage in wood. It is an abuse by them of the 
administrative processes, an attempt to force a 
change on bases other than considerations legally 
appropriate. 

The 1956 proposals to change the Regulation so as to 
permit label statements to be made, such as appellant 
here seeks to compel by court order, were not adopted. 

Since the close of the 1956 legislative-type hearing, ap- 
pellant has not petitioned the Secretary of the Treasury’s 
delegates to hold a further hearing to consider amending 
the Regulation.** Nor has appellant placed before the 
Secretary of the Treasury’s delegates the material it has 
here sought to adduce in a judicial trial de novo, and de- 
hors the certified administrative record. Accordingly, the 
Secretary of the Treasury’s delegates have had no op- 
portunity to consider this material. And of course, no 
other interested parties in the Industry have been fur- 
nished notice, and an opportunity at a legislative-type 
rule-making hearing to present their views and material 
pertinent to any proposed change in the Regulation, as 
required by the statute. 


B. Denial of Appellant’s Application for Label Approval 


Appellant filed an application for certificate of label 
approval for its “Calvert Extra” blended whiskey on De- 
cember 26, 1962,?7 and again on January 25, 1963.** The 
proposed label contained this wording: 


Calvert Extra was begun years ago when these 
[grain neutral] spirits * * * were put aside. The 
grain neutral spirits in this product contribute a 


36 J.A, II, 109A. It is to be noted that section 4(d), Administra- 
tive Procedure Act, 5 U.S.C. 1003(d), requires each Agency to ac- 
cord any interested person the right to petition for amendment of 
a regulation. 


37 J.A. II, 112A-114A. 
38J.A. I, 214-234. 
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unique, delightful taste of their own, the result of a 
special distillation process and of storage for at least 
four years in specially selected used cooperage—bar- 
rels which were previously used for aging our fine 
whiskies. [Bracketed material supplied.] 


These applications were denied by the Secretary of the 
Treasury’s delegates on the ground that this wording con- 
travenes the provision in 27 C.F.R. 5.39(d) that— 


Age, maturity, or similar statements or representa- 
tions as to neutral spirits * * * are misleading and 
are prohibited from being stated on any label. 


Appellant was informed in the notices of denial that 
this wording would have to be deleted from the label to 
conform with the Regulation. The second denial was 
dated January 28, 1963. 

On February 8, 1963 appellant submitted an amended 
application for certificate of label approval, deleting the 
wording which the Secretary of the Treasury’s delegates 
had determined to be in violation of the Regulation.* This 
amended application was approved February 11, 1963. 

In its complaint, appellant alleged that the wording 
originally in its label, which the Secretary of the Treas- 
ury’s delegates had required to be deleted, did not contra- 
vene the Regulation.*? The District Court in its memo- 
randum opinion concluded that this wording did violate 
the Regulation.** 

Appellant has now raised the claim (Br. 24) that it 
“had no opportunity to present evidence on its applica- 
tion at the administrative level.” As noted, appellant has 
been free at all times to petition the Secretary of the 


30 J.A. I, 25A-26A. 


40 Appellant disclosed at the argument before the District Court 
that it is currently marketing its “Calvert Extra” blended whiskey 
under this certificate of label approval, with a blank in the label at 
the place where the deleted “‘stored-in-wood” claim had originally 
appeared. 


4 J.A. I, 12A-13A, §13. 
42J.A. I, 90A. 
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Treasury’s delegates for amendment of the Regulation, 
and to submit whatever material it desired to have con- 
sidered in that connection; but appellant has never under- 
taken to do so. See fn. 36, supra. 


STATUTES AND REGULATIONS INVOLVED 


Pertinent provisions of Section 5 of the Federal Alcohol 
Administration Act of August 29, 1985, 49 Stat. 981 
(1935), as amended, 27 U.S.C. $205 (1959); Section 
4(b) and (d) of the Administrative Procedure Act of 
June 11, 1946, 60 Stat. 287, 5 U.S.C. § 1003(b) and (d); 
and the relevant administrative regulations thereunder, 
27 C.F.R. Part 5 (1961), are set forth in the Appendix 
to this brief. 


SUMMARY OF ARGUMENT 


Appellant’s attempt to obtain a factual hearing in the 
District Court amounted to a collateral attack upon the 
Distilled Spirits Regulations dealing with “age claims” 
for neutral spirits which have been determined to be mis- 
leading to the consumer. Appellant participated in the 
original rule-making proceedings in 1936, and in proceed- 
ings in 1948 and 1956, during which proposals to amend 
the “age claim” regulation were considered and rejected. 
The consensus of the Industry was opposed to such amend- 
ment, (unanimously, including appellant in 1948, and 
with only two dissents in 1956, appellant and one other). 

Despite full knowledge that it was flying in the face of 
the “age claim” regulation appellant undertook a program 
calculated to market its “Calvert Extra” blended whiskey 
with an “age claim” in the label. Now “disappointed” at 
Government appellees’ refusal to approve the label, appel- 
lant submitted factual material to the District Court in 
support of its “age claim” in the proposed label. Appel- 
lant has never (either in the 1948 or 1956 hearings or in 
a petition to amend the “age claim” regulation) submitted 
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this material or any other data in support of its conten- 
tion to the Administrators for their consideration. 

Accordingly, the attempt to obtain a de novo judicial 
hearing in the District Court violates the doctrine of ex- 
haustion of administrative remedy, and seeks to have the 
courts usurp the administrative function. 

The award of summary judgment to appellees, and the 
striking of appellant’s affidavits and exhibits, which were 
dehors the certified administrative records, was therefore 
proper under the principle enunciated in National Broad- 
casting Company v. United States, 319 U.S. 190 (1948), 
and cases cited therein, and recently restated in United 
States v. Carlos Bianchi & Co., 373 U.S. 709 (1963). 


ARGUMENT 


Summary judgment was correctly granted in appellees’ 
favor; appellant was not entitled to any judicial trial 
de novo in connection with its collateral attack on the 
Distilled Spirits Labeling Regulation. 


This is in substance a collateral attack by appellant on 
the Distilled Spirits Labeling Regulation.* 


43 Appellant has virtually abandoned its claim that the wording 
required to be deleted from its proposed ‘‘Calvert Extra” label does 
not contravene the Regulation, 27 C.F.R. 5.39(d), which prohibits 
“age, maturity, or similar statements or representations as to neu- 
tral spirits” from being stated on any label. (Br. 12, fn. 5.) The 
statement on the proposed label that the grain neutral spirits in 
the product “were put aside years ago” and “stored * * * for at 
least four years” in used cooperage “previously used for aging our 
fine whiskies” clearly violates the Regulation. The District Court so 
found as a matter of law. 

“Age” is defined to mean the storage of distilled spirits, after 
distillation and before bottling, in oak containers. 27 C.F.R. 5.10(j). 
Appellants’ representatives have referred to appellant’s storage of 
neutral spirits in whiskey barrels as “aging” such spirits. (J.A. 
II, 102A, 3d par.; 154A-155A.) And the transcript and briefs of 
the 1948 and 1956 legislative-type hearings held by the Secretary’s 
delegates show very clearly that all participating in those hearings 
understood the change in the Regulation was proposed in order to 
allow “age, maturity, or similar statements or representations”, 
such as those on appellant’s proposed label, to be made without 
violating the Regulation. See page 17, supra. 
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The challenged Regulation was issued by the Secretary 
of the Treasury’s delegates in 1986 after a legislative- 
type rule-making hearing, such as the Act prescribes. The 
Secretary’s delegates promulgated the Regulation on a 
finding that “age, maturity, or similar statements or rep- 
resentations as to neutral spirits” are misleading to the 
consuming public. This Regulation was adopted in full 
accord with the Act which requires that the Secretary 
prohibit—irrespective of truth or falsity—such statements 
“relating to age” as he finds likely to mislead the con- 
sumer. No dissent was voiced as to that legislative-type 
finding at the 1935 statutory hearing. And this legisla- 
tive-type finding was made with the full consensus of the 
Distilled Spirits Industry. 

Twice thereafter, in 1948 and again in 1956, the Secre- 
tary’s delegates held similar legislative-type hearings, as 
required by the statute, to consider whether the Regula- 
tion should be amended so as to permit the very kind of 
statements as to storage in oak containers, to appear on 
distilled spirits bottle labels, which appellant here seeks 
to have directed by court order. At such legislative-type 
hearings, all interested parties—including appellant—were 
afforded full opportunity to participate in the rule-mak- 
ing process through submission of whatever written data, 
views, arguments, etc., they desired to have considered. 
The Secretary’s delegates determined to make no change 
in the Regulation. 

The consensus expressed at the 1948 statutory hearing 
by the Industry spokesmen was again fully in accord with 
the legislative-type finding incorporated into the 1936 Reg- 
ulation. 

A like full consensus did not prevail at the 1956 legisla- 
tive-type hearing. However, only two members of the In- 
dustry favored changing the Regulation. One was appel- 
lant. Neither offered any proof to support their change 
of view in respect of the long-standing Regulation. And 
the great weight of Industry opinion continued to be in 
full accord with the 1936 Regulation. Those who opposed 
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changing the Regulation advanced very cogent representa- 
tions. 

All the certified administrative records of the legis- 
lative-type hearings relating to the Regulation were placed 
before the District Court for judicial review purposes. 
Those records fully advised the Court “of the considera- 
tions which caused the administrative agency” originally 
to issue the challenged Regulation in 1936, and then in 
1948 and again in 1956 to determine that no change 
should be made in it. See Continental Distilling Corp. v. 
Humphrey, 101 U.S. App. D.C. 210, 212, 247 F.2d 796, 
798 (1957) (fn.2). 

Appellant had full opportunity to present to the Secre- 
tary’s delegates the very written data, views, arguments, 
etc., it sought to present dehors the administrative record 
to the District Court in this litigation. Yet, appellant 
failed to submit so much of such material as it had avail- 
able at the time of the legislative-type hearings held to 
consider changing the outstanding Regulation. And to 
date it has also failed to submit so much of such material 
as it acquired thereafter, for consideration by the Secre- 
tary’s delegates. No record appears as to any petition for 
amendment to the outstanding Regulation, which appel- 
lant could have submitted under Section 4(d) of the Ad- 
ministrative Procedure Act, 5 U.S.C. 1003(d). And no 
reason appears why appellant has utterly failed to follow 
proper administrative procedure and exhaust its adminis- 
trative remedies before bringing this litigation.“ 

Accordingly, we believe, appellant’s attempt to proffer 
materials in a judicial trial de novo and dehors the ad- 
ministrative records—which it could have presented to the 
Secretary’s delegates but did not—grossly violates the 
settled principles of orderly and proper agency-court re- 
lations embodied in the doctrine of exhaustion of admin- 


44It is to be noted that when appellant committed itself to a 
program of storing neutral spirits in wood, and absorbing the eco- 
nomic loss therefrom, it acted with full knowledge it was doing so 
in the teeth of the outstanding Regulation, assuming it then in- 
tended to make any claim as to “storage in wood.” 
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istrative remedies. Federal Power Commission v. Colo- 
rado Interstate Gas Co., 348 U.S. 492, 500-501 (1955); 
United States v. L. A. Tucker Truck Lines, Inc., 344 U.S. 
83, 37 (1952) ; Unemployment Compensation Commission, 
etc. v. Aragon, 329 U.S. 143, 155 (1946). 

There is an even more fundamental vice in appellant’s 
efforts to obtain its own private rule-making hearing by 
judicial trial de novo before the District Court. In effect, 
appellant is seeking to have the courts exercise the very 
judgment which the Act confers responsibility on the Sec- 
retary to make. Appellant would want the District Court 
to usurp the Agency’s function.“ Cf. American Tel. and 
Tel. Co., v. United States, 299 U.S. 232, 236-287 (1936). 

Since the legislative-type hearing records disclose a rea- 
sonable basis for the action of the Secretary’s delegates in 
promulgating, and thereafter determining to make no 
change in, the outstanding Regulation, this case is clear- 
ly governed by the principle enunciated in National Broad- 
casting Co. v. United States, 319 U.S. 190, 224-227 


(1943), affirming Judge Learned Hand’s opinions in 44 
F.Supp. 688, 690 (S.D.N.Y. 1942) and 47 F.Supp. 940, 
946-947 (S.D.N.Y. 1942) (Three-Judge Court); Tagg 


442 At any future legislative-type hearing looking to possible 
amendment of the outstanding Regulation, the Secretary’s delegates 
would have to apply their judgment and administrative expertise 
in a number of important respects, relative to the actual effect, if 
any, storage in reused whiskey barrels has on neutral spirits: E.g. 
(1) To what extent, if any, do such neutral spirits change as a 
result of absorption of whiskey characteristics from the whiskey- 
soaked barrel? (See supra p. 19.) (2) To what extent, if any, do 
chemical changes occur in the stored neutral spirits, such as occur 
in the aging of whiskey? (See supra p. 11.) (3) If it is found that 
the effect of such storage is significant in either of these respects, 
should a new and different standard of identity and designation be 
prescribed, in the consumer’s interest, for such changed neutral 
spirits, to distinguish them from truly neutral spirits? (See supra 
pp. 15, 17). (4) Are such changes, if any, sufficiently like those oc- 
curring in the aging of whiskey, so that an “age claim” made with 
respect to them would not mislead (or be likely to mislead) the 
consumer, or are the changes, if any, resulting from such storage 
so insignificant that a labeling reference thereto would mislead 
(or be likely to mislead) the consumer into believing that some 
substantial change had occurred? (See supra pp. 10, 16.) 
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Bros. & Moorehead v. United States, 280 U.S. 420, 442- 
443 (1930); Acker v. United States, 298 U.S. 426, 434 
(1936). 

In the National Broadcasting Company case, Judge 
Learned Hand declined to conduct a judicial trial de novo 
and receive evidence dehors the administrative record of 
the legislative-type regulatory hearing held by the Federal 
Communications Commission. He stated (47 F.Supp. at 
946-947) : 


* * * The industry at large holds conflicting views 
* * * Bach side has stated its reasons and the 
Commission has chosen. * * * 

** * [If] the evidence {proffered dehors the admi- 
nistrative record] went to contradict or overthrow the 
findings, we could not bring it into hotchpot with 
the evidence taken by the Commission, without de- 
ciding the issues in the first instance ourselves. We 
have no such power; it would upset the whole under- 
lying scheme of an expert commission, whose orders 
must stand or fall upon such evidence as it had before 
it. Tagg Bros. & Moorhead v. United States, 280 U.S. 
420 * * *; Acker v. United States, 298 U.S. 426 * * *. 
If an aggrieved party wishes to supplement that evi- 
dence he must apply to the Commission itself * * *. 

[Bracketed material supplied.] 


Mr. Justice Frankfurter, writing for the Supreme 
Court, stated (819 U.S. at 227): 


* * * The District Court, by granting the Govern- 
ment’s motion for summary judgment, disposed of 
the case upon the pleadings and the record made be- 
fore the Commission. The Court below correctly held 
that its inquiry was limited to review of the evidence 
before the Commission. Trial de novo of the matters 
heard by the Commission and dealt with in its Report 
would have been improper. See Tagg Bros. v. United 
States, 280 U.S. 420; Acker v. United States, 298 
U.S. 426.° [Emphasis supplied.] 


48 Appellant’s attempted distinguishment of National Broadcast- 
ing (Br. 19-21) is unavailing. Appellant’s contention that it is not 
challenging the Regulation simply does not bear analysis. Appellant 
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In the Tagg Bros. case, Mr. Justice Brandeis similarly 
declared that as to any evidence not brought to the Sec- 
retary’s attention during the administrative proceedings, 
“the appropriate remedy is to apply for a rehearing be- 
fore him or to institute new proceedings [before the Sec- 
retary]. He has the power and the duty to modify his 
order if new evidence warrants the change.” 280 U.S. 
at 444-445. 

Recently, the Supreme Court restated the proper rule in 
United States v. Carlos Bianchi & Co., 873 U.S. 709, 715 
(1963), as follows: 


* * * (T]n cases where Congress has simply provided 
for review, without setting forth the standards to be 
used or the procedures to be followed, this Court has 
held that consideration is to be confined to the admin- 
istrative record and that no de novo proceedings may 
be held. Tagg Bros. & Moorhead v. United States, 
280 U.S. 420; National Broadcasting Co., 319 U.S. 
190, 227. And, of course, as shown by the Tagg 
Bros. and NBC cases themselves, the function of re- 
viewing an administrative decision can be and fre- 
quently is performed by a court of original jurisdic- 
tion as well as by an appellate tribunal. 


That is the rule for which we contend here.‘ 


is clearly making a collateral attack on the Regulation. Summary 
judgment was appropriate in National Broadcasting, and is equally 
appropriate here. 

As for appellant’s claim that it “had no opportunity to present 
evidence upon its application at the administrative level” (Br. 24), 
that claim is also without foundation. As we have developed (supra, 
p. 25), appellant has been free to submit its evidence to the 
Secretary’s delegates, and seek amendment to the Regulation. But 
it has never done so. 


46 Appellant’s heavy reliance (Br. 13-16) on Continental Distilling 
Corp. v. Humphrey, 95 U.S. App. D.C. 104, 220 F.2d 367 (1954) 
and 101 U.S. App. D.C. 210, 247 F.2d 796 (1957), is misplaced. 
First. Continental Distilling involved alleged invidious discrimina- 
tion between Canadian and certain American whiskey, claimed to be 
the same in quality. Here, no such allegation is made. Indeed, it is 
apparent that all neutral spirits are treated alike by Government ap- 
pellees, and that it is appellant which seeks an invidious preferment 
in the market over its competitors. Second. Continental Distilling is 
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Judicial review here being properly confined to the ad- 
ministrative records, without any judicial trial de novo, 
the conclusion readily follows that the District Court cor- 
rectly granted summary judgment in appellees’ favor. 
The following judicial review principles are well settled: 


Where a matter involves conflicting considerations call- 
ing for application of the Agency’s familarity with the 
problems of the Industry subject to its regulation, the 
courts will consider the Agency’s exercise of its expertise 
in the field a weighty factor supporting its regulatory 
action. American Trucking Associations, Inc. v. United 
States, 344 U.S. 298, 314 (1953). Particularly in such 
circumstances, it is no valid objection to the regulation 
that experts might disagree over the particular choice 
made by the Agency. Mitchell v. Budd, 350 U.S. 478, 480, 
reh. denied, 351 U.S. 984 (1956). Nor under such cir- 
cumstances will the courts substitute their judgment for 
that of the Agency charged with responsibility under the 
statute. Federal Security Administrator v. Quaker Oats 
Co., 318 U.S. 218, 227 (1948); Continental Distilling 


inapposite because the case was disposed of by the District Court 
without the certified administrative records, upon Continental’s 
claim it was not challenging the validity of the reused cooperage 
regulation, as such. The Court of Appeals noted that, because of 
the absence of the administrative hearing records, the Court was 
“not advised of the considerations which caused the administrative 
agency” to issue the regulation. 101 U.S. App. D.C. at 212, 247 F.2d 
at 798, fn. 2. 

For the latter reason, Armour & Co. v. Freeman, 113 U.S. App. 
D.C. 37, 304 F.2d 404, cert. denied, 370 U.S. 920 (1962), on which 
appellant also relies (Br. 17), is likewise inapposite. The case was 
presented in the District Court without the certified administrative 
records. This was carefully pointed out by the Court of Appeals. See 
113 U.S. App. D.C. at 39, 309 F.2d at 406. Also see Chief Judge 
Miller’s separate opinion, 113 U.S. App. D.C. at 40, 304 F.2d at 407. 
The Court of Appeals was concerned there with the preliminary in- 
junction phase of the case, and did not address itself to the ques- 
tion whether summary judgment on the administrative records, or 
judicial trial de novo, was the proper course for disposition on the 
merits. 

We do not overlook the other cases appellant cites. (Br. 16, 18- 
19). We think none of these other cases helps appellant here either. 
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Corp. v. Humphrey, supra, 95 U.S. App. D.C. at 109, 220 
F.2d at 372; Gibson Wine Co. v. Snyder, 90 U.S. App. 
D.C. 135, 140, 194 F.2d 329, 384 (1952). It is enough 
that the Agency’s choice, adapted to accomplishment of 
the statutory end, is one that a rational person could 
reasonably have made. Federal Security Administrator 
v. Quaker Oats, Co., supra, 318 US. at 238; Willapoint 
Oysters v. Ewing, 174 F.2d 676, 695 (9th Cir. 1949). 

Since the Act makes the determination involved here the 
responsibility of the Secretary of the Treasury, not the 
courts; since the Secretary must make the necessary 
determination after a legislative-type rule-making hear- 
ing at which all interested persons have had an opportunity 
to be heard; and since the Secretary’s determination re- 
quires application of his expertise in the Distilled Spirits 
regulatory field, in light of the representations made and 
materials submitted by all these interested persons, ap- 
pellant is clearly in the wrong forum. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


GIL ZIMMERMAN, 
FRANK Q. NEBEKER, 
Assistant United States Attorneys. 
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APPENDIX 


PERTINENT PROVISIONS OF THE 
STATUTES AND REGULATIONS INVOLVED 


Federal Alcohol Administration Act, 27 U.S.C. 
§ 205. Unfair competition and unlawful practices. 


It shall be unlawful for any person engaged in 
business as a distiller, brewer, rectifier, blender, or 
other producer, or as an importer or wholesaler, of 
distilled spirits, wine or malt beverages, or as a 
bottler, or warehouseman and bottler, of distilled 
spirits, directly or indirectly or through an affiliate: 


* * * * 


(e) Labeling. To sell or ship or deliver for sale 
or shipment, or otherwise introduce in interstate or 
foreign commerce, or to receive therein, or to re- 
move from customs custody for consumption, any 
distilled spirits, wine, or malt beverages in bottles, 


unless such products are bottled, packaged, and 
labeled in conformity with such regulations, to be 


prescribed by the secretary of the Treasury, with 


respect to packaging, marking, branding, and 
labeling and size and fill of container (1) as will pro- 
hibit deception of the consumer with respect to such 
products or the quantity thereof and as will prohibit, 
irrespective of falsity, such statements relating to 
age, manufacturing processes, analyses, guarantees, 
and scientific or irrelevant matters as the Secretary 
of the Treasury finds to be likely to mislead the con- 
sumer; (2) as will provide the consumer with ade — 
quate information as to the identity and quality of 
the products, * * * (3) as will require an accurate 
statement, in the case of distilled spirits (other than 
cordials, liqueurs, and specialties) produced by blend- 
ing or rectification, if neutral spirits have been used 
in the production thereof, informing the consumer 
of the percentage of neutral spirits so used and of 
the name of the commodity from which such neutral 
spirits have been distilled, or in case of neutral 
spirits or of gin produced by a process of contin- 
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uous distillation, the name of the commodity from 
which distilled; (4) as will prohibit statements on 
the label that are disparaging of a competitor’s prod- 
ucts or are false, misleading, obscene, or indecent; 


+e. 
* * * * 


** * The District Court of the United States, and 
the United States court for any Territory shall have 
jurisdiction of suits to enjoin, annul, or suspend 
in whole or in part any final action by the Secretary 
upon any application under this subsection; * * * 


* * * * 


The Secretary of the Treasury shall give reason- 

able public notice, and afford to interested parties 

V/, opportunity for hearing, prior to prescribing regula- 
tions to carry out the provisions of this section. 


Administrative Procedure Act, 5 U.S.C. 1003 (b): 


After notice required by this section, the agency 
shall afford interested persons an opportunity to par- 
ticipate in the rule making through submission of 
written data, views, or arguments with or without 
opportunity to present the same orally in any man- 
ner; and, after consideration of all relevant matter 
presented, the agency shall incorporate in any rules 
adopted a concise general statement of their basis 
and purpose. * * * 


Administrative Procedure Act, 5 U.S.C. 1003 (d): 


Every agency shall accord any interested person 
the right to petition for the issuance, amendment, 
or repeal of a rule. 


Title 27 C.F.R. §5.10 (j): 


(j) Age. “Age” means the period during which, 
after distillation and before bottling, distilled spirits 
have been kept in oak containers * * * 


Title 27 C.F.R. § 5.21 (a) and (b): 


$5.21 The standards of identity. Standards of 
identity for the several classes and types of distilled 
spirits set forth in this part shall be as follows: 
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(a) Class 1; Neutral spirits or alcohol. “Neutral 
spirits” or “aleohol” are distilled spirits distilled from 
any material at or above 190° proof, whether or not 
such proof is subsequently reduced. 


(1) “Vodka” is neutral spirits distilled from any 
material at or above 190° proof, * * * 

(b) Class 2; Whisky. “Whisky” is an alcoholic 
distillate from a fermented mash of grain distilled 
at less than 190° proof in such manner that the 
distillate possesses the taste, aroma, and character- 
isties generally attributed to whisky, * * * 

* * * * 

(2) “Straight whisky” is an alcoholic distillate 
from a fermented mash of grain distilled at not ex- 
ceeding 160° proof, * * * 


* * * * 


(7) “Blended whisky” (whisky—a blend) is a mix- 
ture which contains at least 20 percent by volume of 
100° proof straight whisky and, separately or in com- 
bination, whisky or neutral spirits, * * * 


Title 27 C.F.R. § 5.89(d) and (e): 
$5.89 Statements of age and percentage. 


* * * * 


(d) Other distilled spirits. Age, maturity, or sim- 
ilar statements or representations as to neutral spir- 
its, gin, liqueurs, cordials, vodka, cocktails, gin fizzes, 
highballs, bitters, and specialties are misleading and 
are prohibited from being stated on any label. 

(e) Miscellaneous age representations. 

* * * * 

(5) * * * Age, maturity or similar representa- 
tions as to neutral spirits, gin, liqueurs, cordials, 
vodka, cocktails, gin fizzes, highballs, and bitters, are 
misleading, and shall not appear upon any label, * * * 
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asgpelioeatee page petition fails to point out any facts 
or authorities which were overlooked by this Court in its 
opinion. Appellees characterize this Court’s opinion as 
“aberrant” (GP 5@)* and make the same arguments as 
before. 3s 


Appellees persist in their effort to change the character 
of this proceeding from one involving review of appellees’ 
disapproval of a particular application for label approval 
into a proceeding to change or amend appellees’ regulations. 
Appellees do not want to consider Seagram’s application 
for label approval on its facts; they do not want to decide 
whether this label is true and informative as Seagram 
maintains and above all, they do not want Court review 
of such a determination. 


* GP refers to Government Appellees’ Petition For Rehearing. 
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This Court correctly rejected these contentions and 
held: 

‘Considerable confusion has crept into this contro- 
versy by way of discussion of the rule-making by which 
the Regulation was promulgated, the power of rule- 
making, the scope of the rule promulgated, and such 
matters. Appellees say that statements submitted to 
the Secretary at various times opposing amendment 
of the Regulation compose a record to which the re- 
view by the District Court is limited. But the Act does 
not require that this Regulation be made ‘on the 
record’, and the Regulation was not derived from find- 
ings based upon evidence in a record. It may or may 
not be that under the doctrine of such cases as Colum- 
bia Broadcasting a civil action would lie to review and 
set aside the Regulation as such; and it may or may 
not be that the statements submitted in the course of 
hearings called to consider possible amendments to the 
Regulation would be held to compose a ‘record’ for 
review purposes. But we do not have such acase. The 
target of Seagram’s complaint is the Secretary’s re- 
fusal to approve a specific label. This is the core of 
the controversy. Seagram does not attack the Regula- 
tion in vacuo or pro bono publico. It says its label 
should be approved. It proffers facts and then a series 
of legal contentions, in the course of which it reaches 
the argument that if the Regulation means its label 
may be rejected the Regulation is invalid. This is the 
normal course of such disputes. The point upon which 
the proceeding devolves is the approval vel non of this 
label.’? (pp. 5-6 Slip Opinion) 


Appellees’ petition abounds with exposition of abstract 
legal principles and lengthy quotations from a myriad of 
cases in varying contexts directed to the standard whereby 
the actions of an administrative body are to be judged and 
measured. But this Court’s decision did not touch upon or 
in any way affect such standards. It did not intrude into 
the ‘‘sphere of competence’’ of the Secretary of the Treas- 
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ury- The decision merely provided a procedure whereby 
the facts could be ascertained and upon which the admin- 
istrator’s acts could eventually be measured against the 
applicable statutory standard. ‘‘[A] legal point can hardly 
be said to be presented if the facts upon which it is prem- 
ised are not presented.’’ (Slip Opinion, p. 4.) 


Appellees ignore the unique statutory framework and 
anomalous administrative procedure in which appellant 
Seagram found itself and through which it sought relief. 
There was no hearing on the application, since the statute 
did not so provide (Slip Opinion, pp. 2-3), and consequently 
no record was there made upon which the administrator’s 
acts could be judged. Nor was there a record incorporat- 
ing findings of fact supporting the regulation in question. 
(Slip Opinion, p. 5) Appellees fail to suggest where this 
Court erred in recognizing that this procedure violated 
the fundamental right of Seagram ‘‘to present somewhere 
sometime the evidence which it said established that its 
label should be approved.’ (Slip Opinion, p. 4) 


By ignoring these facts appellees, in the name of 
“separation of powers”? and ‘‘rule of law’’ would place 
both the administrative rule-making and adjudicatory 
powers beyond the pale of judicial sanction, and would 
make the Secretary’s administrative action not subject to 
question. Those aggrieved would be totally without means 
to seek relief from action which, for all that appears of 
record, has no basis in law or fact. ‘Separation of 
powers’’ when carried to the extremes suggested by Ap- 
pellees would not only nullify the specific statutory pro- 
vision in this case for judicial review (27 U.S. C. § 205(e)) 
but would be inconsistent with our Constitutional system 
of checks and balances, the very basis for separating the 
powers of the three branches of Government. 


While there is nothing new in appellees’ petition, it is 
alarming to note their brazen announcement of how they 
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intend to frustrate the decision of this Court. While 
appellees state: 


‘“We have no objection to the Secretary’s delegate 
entertaining such a petition for reconsideration [of 
the application for label approval]’’ (GP 42) 

& 


they blatantly state: 


“«... We fully concur that it would then be up to the 
Secretary to act in accordance with law and to take 
proper action in the matter within the sphere of his 
administrative competence. And we assume that such 
action extends to sua sponte treating the application 
as warranting the conduct of legislative rule-making 
proceedings to consider appropriate amendments to 
the Labeling Regulations, and the holding in abeyance 
of any adjudicatory action on the application for label 
approval pending the outcome of such rule-making 
proceedings.”’ (Emphasis added. GP 42-43) 
7-9 
Thus appellees have no intention, even in light of the 
Court’s opinion, of giving Seagram a hearing on this appli- 
cation for this whiskey. Instead, they will turn the appli- 
cation by Seagram for the approval of a particular label 
into an industry free-for-all as to whether appellees’ set of 
regulations should be amended. Appellees imply that ‘‘no 
matter what evidentiary materials Seagram may present”’ 
2! (GP3@) they will not approve the label without first chang- 
ing their regulations. Appellees ignore Seagram’s allega- 
tion that each passing day it is suffering large monetary 
damages by not being permitted to make true and informa- 
tive statements on its label, and state that they intend to hold 
up action on this application for label approval pending 
“the outcome of rule-making proceedings’’. (GP 2) 
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Appellees should be admonished to abide by this court’s 
direction to hear the facts as to this applic:tion, and then 
decide whether it should be approved. Appellees are quali- 
fied to evaluate the evidence presented to show that the 
proposed statement is true and informative without a caucus 
of industry competitors and without legislative-type hear- 
ings. 


If upon consideration of the facts as to this particular 
label appellees find that the proposed statements are true 
and informative and not misleading and therefore that the 
application should be approved, they can consider what 
action, if any, should be taken with reference to their general 
regulation. Appellees may decide that approving a label 
containing such a statement is consistent with their regula- 
tion as it now reads and that no action is necessary. They 
may decide that in view of the unique facts here presented 
the application of the regulation in this case should be 
waived. They may decide that in view of the facts here 
presented it is desirable to modify their regulation and 
hold hearings as to how it should be modified. The first 
step, however, is a prompt disposition of Seagram’s appli- 
cation for approval of its label and a prompt factual deter- 
mination of whether its proposed statements are true and 
informative. 


If appellees find that the proposed statement is false, 
misleading or deceptive they can disapprove the applica- 
tion for label approval and appellant can seek the review 
provided by the statute in the District Court (27 U.S. C. 
§ 205(e)). This is the orderly procedure outlined by this 
court. There is no showing of any basis for a rehearing or 
reconsideration of this decision. 
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Government Appellees’ Petition should be denied. 


Dated: February 22, 1965 
Respectfully submitted, 


Epmunp L. Jones 

C. Frank ReirsnyDER 

Joun J. Ross 
Attorneys for Appellant, 
800 Colorado Building 
Washington, D. C. 20005 


Of Counsel, 
Orison S. Marpen 
Warum D. CoxweELu 
P. B. Konrap Kwak, JR. 
14 Wall Street 
New York, New York 10005 
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The Intervenors in this proceeding, and not the Secre- 
tary, seek an en banc review of the unanimous decision of 
Senior Circuit Judges Edgerton and Prettyman and Circuit 
Judge Burger which affirmed the decision of the District 
Court granting the Intervenors’ and the Secretary’s 
motions for summary judgment because this Court made 
provision for further proceedings before the Secretary. 


Seagram filed an application with the Secretary for 
approval of a label for its new whiskey, Calvert Extra. The 
label contained a statement with reference to the neutral 
spirits used in Calvert Extra which Seagram maintains 
was not only true and not misleading but was informative 
to the consumer. The Sccretary denied the application 
pursuant to statutory authority given him to prevent con- 
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sumer deception by prohibiting the making of false or mis- 
leading statements on labels (27 U. S. C. §205(e)). No 
evidence whatever was before the Secretary with reference 
to whether the statement in question was true and not 
misleading as to the neutral spirits used in Calvert Extra 
since there was no provision in the Secretary’s regulations 
for the proffer of such evidence. (See p. 3 Slip Opinion) 


Pursuant to the Act, Seagram sought review of the 
Secretary’s action in the District Court. The District 
Court permitted three of Seagram’s competitors to inter- 
vene in the proceeding and then granted motions for sum- 
mary judgment made by the intervenors and by the 
Secretary. 


On appeal from this decision this Court stated the 
problem: 


“The Secretary had a right to examine the evidence 
which was said to show he was in error. Seagram had 
a right to present somewhere sometime the evidence 
which it said established that its label should be ap- 
proved. Neither the statute nor the regulations ex- 
pressly provide for a hearing before the Secretary.” 
(p. 4 Slip Opinion) 


This Court then affirmed the District Court’s granting 
of summary judgment but held that Seagram was en- 
titled to: 


“‘resubmit its label to the Secretary with a proffer of 
the evidence which it deems sufficient to establish the 
facts requiring or justifying approval of the label. The 
present judgment shall not be deemed to be a bar to a 
civil action brought under the statute to enjoin, annul 
or suspend any action of the Secretary taken thereafter 
upon the label as resubmitted.”” (p. 6 Slip Opinion) 


The present petition by the competitors of Seagram 
who have intervened, challenges the obvious good sense 
and fairness of the procedure adopted by this Court. They 
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proceed on the theory that the instant proceeding does not 
involve the issue of whether the particular statement pro- 
posed by Seagram as to its product ‘‘Calvert Extra”’ is 
true and not misleading, but rather whether such state- 
ments as to all neutral spirits in all whiskeys are true and 
not misleading. Thus they contend that the instant pro- 
ceeding does not involve review of administrative action 
in this particular case but rather an attempt to revise a 
whole set of administrative regulations. 


Intervenors raised this very same issue not only in 
their briefs on the appeal, but in their oral arguments. No 
new cases are cited; no new arguments are made. This 
Court considered these arguments specifically in its opinion. 
It held: 


“Considerable confusion has crept into this contro- 
versy by way of discussion of the rule-making by which 
the Regulation was promulgated, the power of rule- 
making, the scope of the rule promulgated, and such 
matters. * * * But we do not have such a case. The 
target of Seagram’s complaint is the Secretary’s re- 
fusal to approve a specific label. This is the core of 
the controversy. Seagram does not attack the Regula- 
tion in vacuo or pro bono publico. It says its label 
should be approved. It proffers facts and then a series 
of legal contentions, in the course of which it reaches 
the argument that if the Regulation means its label 
may be rejected, the Regulation is invalid. This is 
the normal course of such disputes. The point upon 
which the proceeding devolves in the approval vel non 
of this label.’’ (p. 6 Slip Opinion) 


This Court correctly held that Seagram is entitled ‘‘to 
present somewhere sometime the evidence which it said 
established that its label should be approved”’ and that ‘‘the 
Secretary had a right to examine the evidence which was 
said to show he was in error’’ before Court review (p. 4 
Slip Opinion). This Court’s decision accomplished this 
end. There is no conceivable way these competitors of 
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Seagram can be prejudiced by permitting Seagram to 
present, and the Secretary to review, the evidence which 
will establish that the statement Seagram proposed to make 
on its label for Calvert Extra was true, not misleading and 
informative. 


Intervenor’s Petition for Rehearing en banc does not 
present any new authorities and merely repeats the very 
same arguments which this Court unanimously rejected. 
No question of public significance is presented. 


Intervenor’s Petition should be denied. 
Dated: February 15, 1965 
Respectfully submitted, 


Epmunp L. Jones 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of the intervenors the questions are: 


1. Whether a regulation issued pursuant to the Federal 

Alcohol Administration Act, prohibiting age, maturity or 

| gimilar representations as to neutral spirits is within the 

scope of the Act and, if so, whether there is substantial 

evidence to support the finding of the Secretary of the 

Treasury that such a regulation is likely to prevent con- 
sumer deception? 


2. Whether there is any merit to appellant’s allegation 
that the regulation was arbitrarily, erroneously, and 
capriciously applied to its neutral spirits: 

(a) Where appellant never presented its contentions 
to the administrative agency for consideration 
although it had ample opportunity to do so either in 
its application for certificate of label approval, or on 
reconsideration after denial thereof, or by virtue of 
Sections 1003(d) or 1004(d) of the Administrative 
Procedure Act, or by way of petition pursuant to 
26 C.F-.R. § 601.601(c) ; 

(b) Where there is substantial evidence showing 
that the regulation is necessary to prevent consumer 
deception; and 

(c) Where the administrative records show that the 
regulation was intended to include neutral spirits 
stored in the same manner as appellant’s neutral 
spirits? 


3. Whether the pleadings posed factual issues requiring 
a trial on the merits where the entire administrative 
record, which was before the Court, contains substantial 
evidence supporting the validity of the regulation? 


4. Whether the appellant exhausted its administrative 
remedies and/or whether the doctrine of exclusive primary 
jurisdiction is applicable? 
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For tHe Disteicr or Cotumsia Circuir 


No. 18,465 


JoserH KE. Szacram & Sons, Inc., Appellant, 
v. 


Honoraste Dovetas Dron, Et aL., Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR INTERVENOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


On January 28, 1963, appellee Avis denied an applica- 
tion for a certificate of label approval which had been filed 
by Joseph E. Seagram and Sons (appellant). On 
January 29, 1963, appellant filed a complaint against the 
Secretary of the Treasury and several of his subordinate 
officials (appellees) in which it sought a judgment declaring 
that a label it wished to affix to Calvert Extra, a blended 
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whiskey, was lawful under the Federal Alcohol Administra- 
tion Act, 27 U.S.C. 205(e) and the implementing regula- 
tions, 27 C.F.R. 5.39(c),? and that the contrary decision of 
the appellee Avis was erroneous arbitrary, and capricious. 
The complaint also alleged that if the label violated the 
regulation, then the regulation is null and void in that 
it exceeds the powers granted to the Secretary of the 
Treasury by the Federal Alcohol Administration Act (J.A., 
Vol. I, pp. 6A-15A). 


National Distillers and Chemical Corporation, Schenley 
Industries, Inc. and Stitzel-Weller Distillery, Inc. were 
granted leave to intervene under Rules 24(a)® and 24(b) 
of the Federal Rules of Civil Procedure (J.A., Vol. I, 
p. 59A). These appellees will hereafter be referred to as 
‘<imtervenors’’. 


The substance of appellant’s complaint is that the 
neutral spirits it is using in Calvert Extra have been 
improved by storage in used whiskey barrels and, for this 
reason, Section 5.39(d) of the Distilled Spirits Labeling 
Regulations, 27 C.F.R. § 5.39(d), which applies, inter alia, 
to all neutral spirits is not applicable to appellant’s 
neutral spirits. This is a direct attack on the validity 
of the regulation. 


Appellant is actually seeking an amendment of the 
regulation by way of a judicial decree declaring that the 
following italicized statements on its proposed label do 


1‘¢Blended Whiskey’? is a mixture which contains at least 20 percent by 
volume of 100° proof straight whiskey and, separately or in combination, 
whiskey or neutral spirits, if such mixture at the time of bottling is not less 
than 80° proof (27 C.F.R. § 5.21(b)(7)). 


2This citation of the regulation is correct, Paragraph 2 of Treasury 
Decision 6288 published in the Federal Register for April 3, 1958, 23 F.R. 
2180, provided for the deletion of subparagraph (c) of section 5.39, effective 
April 3, 1961, and the relettering of subparagraph (d) as (c). Apparently 
through oversight, this change was not made in the Code of Federal Regulations. 
For this reason, the challenged regulation will be referred to as Section 
5.39(d). 
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not violate Section 5.39(d), as appellee Avis ruled, or, if 
they do, that the regulation itself is invalid: 


“Calvert Extra was begun years ago when these 
spirits and whiskies were put aside. The grain neutral 
spirits in this product contribute a unique, delightful 
taste of their own, the result of a special distillation 
process and of storage for at least four years im 
specially selected used cooperage—barrels which were 
previously used for aging our fine whiskies. Today 
only Calvert has the combination of spirits and choice 
straight whiskies to create this superb blend of unique 
character and unsurpassed smoothness — Catverr 
Extra.’ 


This Court has held that the italicized storage statements 
are age statements. Continental Distilling Corporation v. 
Humphrey, 101 U.S. App. D.C. 210, 212, 247 F. 2d 796 
(1957).* 
The regulation upon which the Avis ruling was based, 
provides: 
‘‘Age, maturity or similar statements or representa- 
tions as to neutral spirits * * * are misleading and 


are prohibited from being stated on any label.’’ 
(27 C.F.R. § 5.39(d)) 


This regulation was promulgated by the Secretary of 
the Treasury under authority of the Federal Alcohol 
Administration Act, 49 Stat. 977, 27 U.S.C. 201, et seq. 
(hereinafter referred to as the Act). Section 205(e) of 
the Act empowers the Secretary of the Treasury to 
prescribe such labeling regulations as would, among other 
things, prohibit deception of the consumer and prohibit, 


3 Unless otherwise noted, all emphasis in the quotations in this brief will 
be added. 

4 This decision points up the basic inaccuracy of appellant’s contentions 
as set forth in footnote 5 on page 12 of its brief. It may also be observed 
that the holding attributed to the ‘‘District Judge’’ in that footnote does 
not appear in the record. 
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irrespective of falsity, such statements relating to age, 
manufacturing processes, analysis, guarantees, and scien- 
tific or irrelevant matters as the Secretary of the Treasury 
finds to be likely to mislead the consumer. 


Pursuant to this authority, regulations were promul- 
gated establishing a detailed and comprehensive system 
for the control of labeling practices including the submis- 
sion to, and approval by, the government of all labels prior 
to their use. 4s part of this system, Regulations No. 5 
(27 C.F.R. Part 5) relating to the labeling and advertising 
of distilled spirits were issued on January 18, 1936 
(1 F-R. 113). Section 5.39(d) was adopted at that time 
following the prescribed notice and hearing.® 


On two oceasions since the promulgation of Section 
5.39(d), the administrative officials held full public 
hearings, each of which was preceded by notice advising 
all interested parties that the hearings would be concerned 
with proposals to amend Section 5.39(d) so as to permit 
general and inconspicuous statements and representations 
relating to age in the case of neutral spirits which had 
been stored in wood. The record of the first hearing, which 
was held in 1948, shows that the proposal was opposed by 
all of the parties including appellant and that the un- 
contradicted evidence was that references to age of neutral 
spirits would result in consumer deception (J.A., Vol. II, 
pp. 125A-137A). 


The record of the second hearing, which was held in 
November and December, 1956, contains the same over- 
whelming evidence of consumer deception (J.A., Vol. II, 
pp. 138A-173A). At this hearing all parties except 
appellant and Continental Distilling Corporation opposed 
the proposed amendments. Appellant did not offer any 


5 Section 205 of the Act provides: 
‘The Administrator shall give reasonable public notice, and afford to 
interested parties opportunity for hearing, prior to prescribing regulations 
to carry out the provisions of this section.’’ 
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expert testimony to support its contention that neutral 
spirits ‘‘age’? when stored in wood (Id., pp. 154A-156A).° 
Continental Distilling Corporation favored the amendments 
only if they were ‘‘made prospective in their application”’ 
(Id., p. 156A). 


The evidence and testimony at these hearings was 
specifically concerned with neutral spirits stored like 
appellants, in reused cooperage. One witness, an expert 
chemist, fully explained the result of storing neutral 
spirits in reused cooperage and concluded that such 
neutral spirits ‘“‘extract whiskey from the staves of the 
barrels and as a result take on a slight whiskey character 
without noticeably softening the spirits themselves (J.A., 
Vol. Il, p. 186A). The administrative record is com- 
pletely devoid of any offsetting expert testimony. 


In order to bring the issues of this case into final focus, 
a return to the complaint is necessary. The complaint 
does not allege that the facts set forth therein were made 
known to the appellees either prior to or after the ruling 
denying appellant’s application for a certificate of label 
approval. The Avis ruling was made solely on the basis 
of the appellant’s barebones application (J.A., Vol. II, 
pp. 113-115A) and the regulation. Even assuming the 
truth of the allegations in the complaint—which are flatly 
contradicted by the evidence in the hearing records— 
appellee Avis was never requested to rule on the issues 
which appellant presented to the Court below and he was 
never informed of the information appellant is now relying 
on to characterize his ruling as erroneous, arbitrary and 
capricious. Appellant’s failure in this regard is an 


6 Indeed, a thorough search of all documents filed in this case by appellant, 
does not reveal a claim that neutral spirits ‘‘age’’ when stored in wood. 
For example, see paragraphs 7 and 8 of the complaint (J.A, Vol. I, p. 8A), 
where appellant carefully draws a distinction between its neutral spirits 
storage program and its program of aging fine whiskies. This is a distinction 
without a difference since both claims are age representations (27 C.-F.R. 
§ 5.10(j)). 
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absolute defense to the charges of arbitrary, capricious 
and erroneous action by appellee Avis. 


The facts now being relied on by appellant show that 
appellant, in 1949, undertook a study to determine the effect 
of storing neutral spirits in wood barrels which had been 
previously used for the storage of whiskey. After alleged 
extensive testing, the appellant, in 1958, began storing 
neutral spirits in used whiskey barrels with the intent of 
using such spirits in Calvert Extra, a new brand name for 
appellant’s blended whiskey. 


At any time during this period the appellant could have 
effectively pursued any one or more of several available 
administrative remedies. First, it could have made a full 
presentation of the merits of its case at the 1956 hearing. 
Instead, it merely presented conclusory statements by 
Mr. Lind, who is not a chemist, to the effect that neutral 
spirits age in wood, that the regulations stifled tech- 
nological improvement; and that aging neutral spirits in 
wood improved their taste (J.A., Vol. II, pp. 1544-156A).” 
Appellant made no effort to submit briefs to support its 
position even though opportunity to do so was given (J.A., 
Vol. Il, p. 145A), and it made no effort to justify a change 
in the regulation based on the facts it acquired during the 
period after 1949. Second, the appellant could have, but 
never did avail itself of the remedies provided by the 
Administrative Procedure Act by which it could have 
sought a declaratory order to ‘‘remove uncertainty”’ 
(5 U.S.C. 1004(d)) or by which it could have petitioned 
‘for the issuance, amendment, or repeal’? of Section 
5.39(d) as provided in 5 U.S.C. 1003(d) and 26 C.F-R. 
§601.601(c). See: J.A., Vol. II, p. 109A. Third, the 
appellant, either before or after the Avis ruling, could 
have fully documented its contentions and sought a ruling 
under 26 C.F.R. 601.307. 


7 Stripped of hyperbole and embellishments, these are the identical claims 
upon which the appellant is now trying to fashion ‘‘factual issues’’. 
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STATUTES AND REGULATIONS INVOLVED 


The pertinent provisions of Section 5 of the Federal 
Alcohol Administration Act of August 29, 1935, 49 Stat. 
981 (1935), as amended, 27 U.S.C. § 205 (1959) ; Sections 
4(d) and 5(d) of the Administrative Procedure Act of 
June 11, 1946, 60 Stat. 237, 5 U.S.C. §§1003(d) and 
1004(d); and the relevant administrative regulations 
26 C.F.R. §§ 601.307 and 601.601(c), and 27 C.F.R. Part 5 
(1961); are set forth in the appendix to this brief. 


SUMMARY OF ARGUMENT 


Pursuant to an Act of Congress, the Secretary of the 
Treasury promulgated regulations concerning the labeling 
of distilled spirits. The Act required such regulations to 
prohibit, irrespective of falsity, statements relating to age, 
or manufacturing processes that the Secretary of the 
Treasury finds likely to mislead the consumer. 


In 1986, following notice to all interested parties and 
a hearing, the Secretary found that the appearance on 
labels and in advertising of age, maturity, or similar state- 
ments or representations as to neutral spirits are mis- 
leading. This finding was embodied in the regulation in 
question, which has remained unchanged in this regard 
since that date.® 


On two occasions since 1936 this regulation has been 
the subject of further hearings at which consideration 
was given to proposals to amend the regulations so as to 
permit the type of labeling statements which appellant 
now desires to make. The overwhelming evidence at these 
hearings, which were held in 1948 and 1956, showed that 
such statements would be misleading. 


8 Even prior to 1936, the Federal Alcohol Control Administration had ruled 
that such labeling statements were prohibited because they would be mislead- 
ing to the consuming public (J.A., Vol. I, pp. 32A, 50A, 53A). 
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The records of these hearings show that they were con- 
cerned with the identical issues now being raised by 
appellant, i.e., the effect on neutral spirits by storage in 
used whiskey barrels and whether storage statements as 
to neutral spirits would be likely to mislead the consumer. 
Thus, the factual issues raised by appellant are not new 
and novel, they have been considered and rejected in the 
rule making hearings. 


These records were before the court below and it was 
fully advised ‘‘of the considerations which caused the 
administrative agency’? to issue the regulation in 1936, 
and to reject the amendments proposed in 1948 and 1956. 
This factor alone, distinguishes the instant case from 
Continental Distilling Corporation v. Humphrey, where the 
administrative record was not before this Court on the 
appeal from a order granting a motion to dismiss.° 


Under the labeling regulations, which define innumerable 
classes of distilled spirits, neutral spirits, or alcohol, com- 


prise one class, 27 C.F.R. §5.21(a). The challenged 
regulation applies with equal force to all neutral spirits in 
that class, including appellant’s. Thus, the regulation 
was not arbitrarily, capriciously and erroneously applied 
to appellant and there is no discrimination of any sort. 


In addition to the foregoing, which shows the regulation 
was validly adopted and applied, the two cardinal 
principles of exhaustion of administrative remedies and 
exclusive primary jurisdiction are applicable in the event 
this Court finds that the factual issues appellant is raising 
are new and novel and that they were not determined 
during the administrative hearings. In this circumstance, 
the exhaustion doctrine would be applicable because the 
appellant did not raise the issues and facts it is now 
relying on at the administrative level even though it 


995 U.S. App. D.C. 104, 220 F. 2d 367 (1954). See the same case at 101 
US. App. D.C. 210, fn. 2 on p. 212. 
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had ample opportunity to do so. The primary jurisdiction 
doctrine would be applicable for the same reason and 
because the court is being asked to resolve issues which, 
under the regulatory scheme, have been entrusted to the 
special competence of an administrative body. 


ARGUMENT 
L 
THE REGULATION IS VALID 


Appellant challenges only Section 5.39(d) of the regula- 
tions. It is to be noted, however, that Section 5.39(e) (5). 
repeats the prohibition against age or similar representa- 
tions as to neutral spirits and other distilled spirit 
products. It is the intervenors’ position that the regula- 
tion is valid if it is within the scope of the Act; if it was 
properly issued; and if the Secretary’s discretion was 
reasonably exercised. The Court’s inquiry is ended if these 
questions are answered in the affirmative. Pacific States 


Box and Basket Co. v. White, 296 U.S. 176 (1935) ; Hamilton 
v. Kentucky Distilleries Co., 251 U.S. 146, 156-157 (1917); 
United States v. Antikamnia Chemical Co., 231 U.S. 654 
(1913). <A trial is not necessary for the determination of 
these issues and could only involve the Court in questions 
which have, by the Congress, been delegated to the adminis- 
trative agency. 


A. The Regulation Is Within the Scope of the Act 


Congress, in substance, directed the Secretary of the 
Treasury to promulgate labeling regulations prohibiting, 
amongst other things, and irrespective of falsity, such 
statements relating to age, identity, and manufacturing 
processes, as he finds to be likely to mislead the consumer 
(Section 205(e)(1)). The Secretary was also directed to 
promulgate regulations prohibiting statements on the label 
that are disparaging of a competitor’s product or are false, 
misleading, obscene, or indecent (Section 205(e) (4)). 
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An expression of the Congressional intent underlying 
these provisions is found in the report of the Ways and 
Means Committee on H. R. 8870, 74th Cong., 1st Sess., 
1935, House Report No. 1542, Federal Alcohol Control 
Bill, p. 12, where it is stated: 


“The labeling and advertising provisions (sec. 5(e) 
and (f)) prohibit the use of interstate channels when 
labeling or advertising of distilled spirits, wine, or 
malt beverages does not conform to regulations, with 
the force and effect of law, prescribed by the Adminis- 
trator. Definite standards are laid down for these 
regulations. The regulations are not only required to 
prohibit labeling and advertising that is false, mis- 
leading, obscene, or indecent, or that disparages com- 
petitor’s products, but must also provide for the 
prevention of deception of the consumer with respect 
to the product or its quality. They must also prohibit, 
regardless of their truth, statements relating to age, 
manufacturing process, analyses, guarantees, and 
scientific or irrelevant matters that the administrator 
finds likely to mislead the consumer * * *.”’ 


It is elementary that where Congress broadly defines the 
policies entrusted to an agency, ‘‘the relation of remedy 
to policy is peculiarly a matter for administrative com- 
petence.”? Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177, 
194 (1941). Since the challenged regulation deals with 
specific areas of Congressional concern—age, manufactur- 
ing processes, and consumer deception—it is well within 
the scope of the Act. 


B. The Regulation Was Properly Issued After Notice and Hear- 
ing and There Is Substantial Evidence to Support the Sec- 
retary’s Finding That Age or Similar Representations as to 
Neutral Spirits Are Misleading 

When prohibition was abolished on December 5, 1933 
by ratification of the Twenty-First Amendment, the dis- 
tilling industry became subject to regulation under the 

National Industrial Recovery Act’s Codes of Fair Com- 

petition, administered by the Federal Alcohol Control 
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Administration (FACA).% The regulation now being 
attacked by the plaintiff traces its origin to rulings of the 
FACA in 1934. Thus, Misbranding Ruling No. 4, issued 
September 21, 1934, in discussing age statements on labels, 
stated: 


‘* Age, maturity or similar statements or representa- 
tions as to neutral spirits * * * are misleading and 
are prohibited.’’ (J.A., Vol. I, p. 32A) 


Except for the addition of ‘“‘specialties’’, the present 
regulation is identical with the 1934 FACA ruling. 


FACA Misbranding Ruling No. 57, issued November 20, 
1934, included the following statement: 


‘In the opinion of the administration, the distilled 
spirits specifically named in this ruling [Misbranding 
Ruling No. 4] including vodka, are types of distilled 
spirits whose quality does not improve with aging; 
and the ruling in question was predicated upon the 
ground that, being meaningless, representations of age 
for these distilled spirits would be misleading to the 
consuming public.”’ (J.A., Vol. I, p. 50A) 


On May 13, 1985, the FACA published revised regula- 
tions relating to false advertising and misbranding of dis- 
tilled spirits, in which it was stated: 


ssw @ © age, maturity or similar representations as 
to neutral spirits, gin, liqueurs, cordials, vodka, cock- 
tails, gin fizzes, highballs and bitters, are misleading, 
and shall not appear upon any label, except that the 
use of the word ‘old’ or other words denoting age, 
appearing as part of the brand name, shall not be 
deemed to be an age representation in the case of such 
distilled spirits, or in the case of distilled spirits 
bottled in bond under the Bottling in Bond Act of the 
United States, as to all other distilled spirits, the 
word ‘old’ or other word denoting age, appearing as 
part of the brand name, shall be deemed to be an age 


10 Executive Order No. 6474, dated December 4, 1933. 
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representation unless the word ‘brand’ appears in 
direct conjunction with such brand name in letters of 
equally conspicuous color and at least one-half the 
size of the type in which such brand name is printed.’’ 
(J.A., Vol. I, pp. 53A-54A)™ 


These actions show the consistent view of the FACA on 
the very question at issue here. The code system of regu- 
lation was terminated by the Supreme Court’s decision in 
Schechter Poultry Corp. v. United States, 295 US. 495 
(1935). 


Soon thereafter, Congress, recognizing the need to pro- 
tect the consumer from misleading information,” enacted 
the Federal Alcohol Administration Act, Title 27 U.S.C. 
§§ 201, et seg. This Act provides for notice and public 
hearing prior to adoption of labeling regulations (§ 205). 
Pursuant to this requirement, notice of public hearing was 
issued on October 14, 1935, and a draft of proposed regula- 
tions to be considered at the public hearing was attached 
to the notice (J.A., Vol. I, p. 33A-47A). Section 39(d) 
of the draft was identical with Section 5.39(d) which is now 
being challenged (Id., p. 483A). 


Therefore, it was clear at the time that the proposed 
regulations would prohibit age representations for neutral 
spirits. Even so, there was no evidence directed to this 
proposal at the October 30, 1935 hearing and the regulation 
was adopted in the form proposed. 


Following adoption of Section 5.39(d), the Federal 
Aleohol Administration, on February 28, 1936, in a circular 
addressed to all bottlers of distilled spirits, advised the 
industry that age statements on neutral spirits were pro- 


11 This ruling is now Section 5.39(e)(5). It was included in the October 
14, 1935 notice of hearing issued by the Federal Aleohol Administration and 
was adopted, there being no opposition at the hearing. 


12 House Report No. 1542, p. 12, 74th Cong., lst Seas., 1935; Senate Report 
No. 1215, 74th Cong., 1st Sess., 1935. 
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hibited. The following year, the Federal Alcohol Ad- 
ministration circulated a digest of its interpretations in 
which the following comment concerning Section 5.39(d) 
appeared: 


“Bottling dates, distilling dates, and words such as 
‘Old’ and ‘Matured’, ete. are representations, denoting 
age or maturity and are, therefore, prohibited from 
appearing upon labels for neutral spirits, gin, liqueurs, 
cordials, vodka, cocktails, gin fizzes, highballs and 
specialties due to the fact that they are considered mis- 
leading.” (FA-91, January 21, 1937, at p. 23) 


The second public hearing on this subject was held on 
October 25, 1948. Notice of this hearing, together with a 
draft of the proposals to be considered, was issued on 
August 25, 1948. Proposal No. 10 stated: 


“10. To amend Sections 39(d) and (e) (27 CFR 
5.39(d) and (e)), 64(c) (27 CFR 64(c)) and other 
perenne sections of the regulations so as to except 
r 


om the prohibition against statements and repre- 
sentations relating to age in the case of neutral spirits, 
general and inconspicuous references of an informa- 
tive nature, on back labels or in advertisements to 
production methods involving ‘mellowing’, ‘softening’, 
‘velveting’, or ‘smoothing’ neutral spirits through 
storage in oak cooperage for a period of not less than 
6 months.’? (13 F.R. 4927) 


This proposal, which would have permitted “¢general and 
inconspicuous statements and representations relating to 
the age of neutral spirits’? was opposed by every party at 
the hearing, including the two representatives of Joseph 
E. Seagram & Sons, Inc., the appellant herein. 


Appellant’s spokesmen adopted the testimony of Mr. 
Jones, who represented the Distilled Spirits Institute (J. A., 
Vol. II, pp. 136A-137A). Mr. Jones opposed Proposal 
No. 10 on the grounds that it would result in no useful 


18 Print of Regulations No. 5 as amended to June 5, 1948, Appendix C, p. 49. 
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knowledge being communicated to the consumer and that 
it would give rise to competitive claims that would ex- 
aggerate the importance of a manufacturing process and 
confuse the purchasing public (Id., pp. 132A-133A). 


Mr. Joseph C. Haefelin, a chemist in charge of production 
for the American Distilling Company, stated: 


“It is the position of our company that the adoption of 
this proposal would constitute a considerable departure 
from the long established concept that spirits do not 
improve with age. 

* es & 


“T would like to emphasize that the aging of neutral 
spirits does not constitute aging in the same sense as 
the aging of whiskey. In the aging of whiskey, ester- 
fication proceeds through the action of the organic acids 
present on the higher alcohol. This develops aroma. 
There is a selective penetration of the various con- 
generics of the whiskey. This reduces the concentra- 
tion after aging of some of the original congenerics 
and increases others. The charred surface of the 
barrel also absorbs some of the fusel oil. 


“‘The composition of neutral spirits is such that the 
whiskey aging process described above cannot function 
in the same manner since neutral spirits contain an 
infinitesimal quantity of congenerics. 


““We have stored substantial quantities of neutral 
spirits in oak barrels and in ventilated metal tanks, 
and our experience has demonstrated that the latter 
is the better method of softening freshly distilled 
neutral spirits. 


“During storage in ventilated metal tanks, alcoholic 
vapors accumulate above the surface of the liquid and 
these vapors contain most of the infinitesimal quanti- 
ties of congenerics, particularly aldehydes which are 
responsible for the slight sharpness which is usually 
associated with freshly distilled neutral spirits. 


‘‘Due to temperature changes during storage, the 
vapors dissipate themselves into the outside atmosphere 
through these ventilated tops of the tanks, thus re- 
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moving practically all of the sharpness. The resulting 
neutral spirits after six months of storage in this type 
of tank and under properly controlled temperatures, 
is a softer spirit than the same spirit stored six months 
in an oak barrel. 


“‘ Moreover, we have observed that when neutral spirits 
are stored in reused whiskey barrels, which is the only 
type of cooperage used im the industry for this purpose, 
the spirits extract whiskey from the staves of the 
barrels and as a result take on a slight whiskey 
character without noticeably softening the spirits 
themselves, whereas, spirits stored in ventilated metal 
tanks in the manner outlined is truly a neutral spirit, 
has a higher degree of purity after storage, and is 
softer and smoother as a result of such storage.’’ (Id., 
pp. 1344-136A) 


Since there was no evidence to support Proposal No. 10 
and it was clear that the industry was of opinion that con- 
sumer deception would result if the proposal was adopted, 
the regulations (Section 5.39(d) and 5.39(e)(5)) were not 


amended."* 


The third public hearing was held on November 28 and 
December 5, 1956. The notice of this hearing, dated 
October 31, 1956, stated that the following proposals, 
among others, would be considered: 


694, To amend Section 39(e) (5) (27 CFR 5.39 (e)(5)) 
to permit truthful references of a general and informa- 
tive nature relating to methods of production involving 
storage as to certain products, such as neutral spirits 
and gin, which are not entitled to bear age statements, 
provided they have been stored in oak containers for 
some specified minimum period, e.g. three months.”’ 
* * * 


14In Federal Security Administration v. Quaker Oats Co., 318 U.S, 218 
(1943), the administrator’s standards of identity for ‘‘Farina’’ were under 
attack. The Supreme Court held that the testimony of industry and consumer 
representatives as to consumer confusion was sufficient to support a finding 
of consumer confusion. Accordingly, it specifically reversed the lower court "8 
findings that such testimony was too ‘speculative and conjectural’’ to sup- 
port the administrator’s finding (318 U.S. at pp. 226-228). 
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“30, To amend Section 64(c) (27 CFR 5.64(c)) to 
permit truthful references of a general and informa- 
tive nature relating to methods of production involving 
storage in advertisements for certain products, such 
as neutral spirits and gin, which are not entitled to 
bear age statements, provided they have been stored 
in oak containers for some specified minimum period, 
og three months.”’ (J.A., Vol. II, pp. 1454-1464; 21 
FR. 8321) 


This hearing developed a wealth of comment concerning 
proposals 24 and 30. The overwhelming majority of the 
participants at the hearing continued to be of the opinion 
that age representations as to neutral spirits would be 
likely to deceive the consumer (Id., pp. 147A-148A, 154A, 
157A-165A, 185A4-187A).* 


Only two companies favored adoption of the proposals— 
Joseph E. Seagram & Sons, Inc. and Continental Distilling 
Corporation.* Continental conditioned its approval of the 
proposals on their adoption being ‘‘made prospective in 


their application’’ (Id., p. 156A). This would, of course, 
eliminate the chance of one distiller getting a jump on the 
remainder. 


Appellant changed its position 180 degrees and, whereas 
it opposed the amendments at the 1948 hearing, it now spoke 
in favor of the proposed amendments. Mr. Lind, appel- 
lant’s spokesman, offered the following comment in favor 
of the proposals: 


“¢ # * © We know, and most distillers know, that aging 
in wood improves neutral spirits and gin. I am not 
a chemist and in fact, I am not interested in the 
chemistry of whiskey. There is only one test in which 


15 The testimony as to consumer deception of persons skilled in the business 
is conclusive unless there is substantial testimony to the contrary. See: 
International Shoe Company v. Federal Trade Commission, 280 U.S. 291, 299 
(1930). 


16 The list of parties to this hearing and the 1948 hearing are set forth 
in J.A, Vol. II at pp. 141A-144A and 128A-131A respectively. 
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I am interested, and that is the test of taste. I defy 
anyone to prove to me that aging neutral spirits or 
gin in wood does not improve it. * * *”’ (Id., pp. 
1544-1554) 

Mr. Lind, who is not a chemist, neither supported his 
opinion with expert testimony nor did he explain the fac- 
tors which led appellant to a position wholly inconsistent 
with its position at the 1948 hearing.” 


The proposals considered at the third public hearing 
were not adopted and the regulation, which first became 
effective in 1934 under the FACA, remain unchanged to this 
time. 

In these circumstances, the regulation, which has the 
force and effect of a statute, is conclusive and plaintiff’s 
challenge to its validity must fail. In Brougham v. Blanton 
Manufacturing Co., 249 U.S. 495 (1919), the Court held: 

‘In other words, the power of determining whether 
a trade name is ‘false or deceptive’ given by the law 
to the Secretary of Agriculture, is, when exercised, 


conclusive of the falsity or deception of the name.’’ 
(249 U.S. at 499) 


Therefore, the Secretary’s finding that the statement of 
an age claim for neutral spirits is misleading is based on 
sound evidence, it is reasonable, it is adapted to the statu- 
tory ends, and, in the circumstances of this case, it is con- 
trolling. In Federal Security Administration v. Quaker 
Oats Company, 318 U.S. 218 (1943), which involved a 
similar statute which also called for the exercise of judg- 
ment by the administrator, the Court said: 


‘cThat judgment, if based on substantial evidence of 
record, and if within statutory and constitutional limi- 


17 Even where there is conflicting testimony the courts will not pick and 
choose in order to substitute its judgment for that of the administrative 
body. Opp Cotton Mills v. Administrator, 312 U.S. 126, at 156 (1941), and 
Mitchell v. Budd, 350 U.S. 473, at 480 (1956), reh. denied 351 U.S. 834 
(1956) ; and American Trucking Associations v. United States, 344 U.S. 298, 
at 314 (1953). 
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tations, is controlling even though the reviewing court 
might, on the same record, have arrived at a different 
conclusion.’ (318 U.S. at p. 228)* 


Even if the truth of appellant’s proposed labeling state- 
ments is assumed, this would not limit the Secretary’s au- 
thority for he is empowered to prohibit even true 
statements if he finds they are likely to mislead (Section 
205(e)(1) and (e)(4)). The Supreme Court gave recogni- 
tion to this in United States v. 95 Barrels of Vinegar, 265 
U.S. 488 (1924), when its said: 


“The statute is plain and direct. Its comprehensive 
terms condemn every statement, design and device 
which may mislead or deceive. Deception may result 
from the use of statements not technically false or 
which may be liberally true. The aim of the statute is 
to prevent that resulting from indirection and ambigu- 
ity, as well as from statements which are false.”’ (265 
US. at 442) 


On the basis of the foregoing, it is respectfully submitted 
that Section 5.39(d) is valid. 


m 


THE AVIS RULING WAS A PROPER APPLICATION OF 
THE REGULATION 


A. The Regulation Includes Appellant’s Neutral Spirits 


Since 1934, when the FACA originally promulgated the 
challenged regulation, the administrative officials charged 
with its enforcement have consistently interpreted it to be 
applicable to neutral spirits stored in reused whiskey bar- 
rels. This long-standing application is of controlling weight 
here. This is the teaching of Bowles v. Seminole Rock & 


18 See also: Phelps Dodge Corp. v. NLEB, 313 U.S. 177 (1946) ; American 
Power Co. v. S. E. C., 329 U.S. 90, 112-113 (1946); B.C.A. v. United 
States, 341 U.S. 412, 419 (1951) ; Pacific States Box and Basket Co. v. White, 
296 U.S. 176, 181-182, 184 (1935); and Willapoint Oysters v. Ewing, 174 
F. 2a 676 (9th Cir. 1949), cert. denied 338 U.S. 860 (1949). 
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Sand Co., 325 U.S. 410 (1945), where the Supreme Court 
said: 


‘‘The problem in this case is to determine the highest 
price respondent charged for crushed stone during 
March, 1942, within the meaning of Maximum Price 
Regulation No. 188. Since this involves an interpreta- 
of an administrative regulation a court must neces- 
sarily look to the administrative construction of the 
regulation if the meaning of the words used is in doubt. 
The intention of Congress or the principles of the Con- 
stitution in some situations may be relevant in the first 
instance in choosing between various constructions. 
But the ultimate criterion is the administrative inter- 
pretation, which becomes of controlling weight unless tt 
ts plainly erroneous or inconsistent with the regula- 
tion.’’ (325 U.S. at 413-414) 


Even without the aid of this principle, it is clear that the 
regulation was properly applied. Section 205(e) of the Act 
requires the Secretary to establish standards of identity for 
the various types of distilled spirits. The standard or class 
involved here is defined as follows: 


““Class 1, Neutral Spirits or Alcohol. ‘Neutral spirits’ 
or ‘alcohol’ are distilled spirits distilled from any mate- 
rial at or above 190° proof, whether or not such proof 
is subsequently reduced.’ (27 C.F.R. § 5.21(a))* 


The regulation with which we are concerned, by its simple 
terms and without exception, encompasses the whole range 
of neutral spirits distilled over 190° proof: 


‘‘Age, maturity, or similar statements or representa- 
tions as to neutral spirits * * * are misleading and are 
prohibited from being stated on any label.”” (27 C.F.R. 
§ 5.39(d)) 


This regulation is applicable regardless of whether the 
particular neutral spirit is the worst in its class or, as is 


19 The Act requires that labels disclose the percentage of neutral spirits 
contained in blended or rectified distilled spirits (§ 205(e)). 
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here alleged, an improved neutral spirit. Improved or un- 
improved, appellant’s product is a neutral spirit. 


Moreover, the regulation was intended to be applied 
to neutral spirits stored like appellant’s in reused whiskey 
barrels. The notices of hearing and the hearing records 
show this. Mr. Lind’s testimony at the 1956 hearing is con- 
elusive on this point (J.A., Vol. Il, pp. 1544-156A). Since 
appellant alleges that its product is a neutral spirit stored 
in wood, there can be no question but that the regulation 
applies to appellant’s neutral spirits and that it was in- 
tended to do so. 


Finally, appellant’s proposed labeling statement is an 
‘age’? representation within Section 5.10(j) of the regula- 
tions. This Court so held when it discussed a label which 
stated ‘‘stored 6 years in reused cooperage”’: 


‘The required label gives a truthful statement of age 
and of manner of storage during the aging period, 
© * © >? Continental Distilling Corporation v. Humphrey, 
101 U.S. App. D.C. 210, 212 (1957). 


Appellant has constantly referred to its storage process 
as a method of aging neutral spirits. Its representative 
at the 1956 hearing did this (J.A., Vol. I, pp. 154A-155A) ; 
as has the president of Calvert (Id., pp. 99A, 102A): 


«* * © Going further, Edgar M. Bronfman, Calvert 
president, says that aged spirits, used for the first time 
in American whiskey, have taken the hardness out of 
hard liquor * * *.’’* 


From these facts it is clear that appellee Avis had no 
alternative but to apply the clear and unambiguous regu- 
lation to the appellant’s neutral spirits. In so doing, he 


20 Such ‘‘age’’ statements also are being made by appellant’s salesman to 
wholesale and retail dealers (J.A., Vol. IT, p. 99A). Such statements demon- 
strate the consumer confusion and deception which the regulation seeks to 
avoid, for even the appellant, except in the pleadings in this case, makes no 
distinction between ‘‘storage’’ and ‘‘age’’ claims. 
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treated appellant’s product in exactly the same manner 
as all other products in its class. This fact alone dis- 
tinguishes this case from the Continental case where un- 
equal treatment of similar products was alleged, but, in 
the end, not proved. Unlike Continental, the appellant 
here is seeking to become the beneficiary of unequal treat- 
ment. 


B. The Application of the Regulation Was Neither Erroneous, 
Arbitrary Nor Capricious 


The theme of appellant’s argument is that the prohibited 
labeling statements are in all respects true and not mis- 
leading and that appellant did not have an opportunity to 
present evidence on its contentions before the administra- 
tive agency. The last contention is so obviously without 
merit as to require little comment. The fact is that ap- 
pellant had ample opportunity either at the 1956 hearing 
or in its application to present its contentions. Even after 
denial of its application, the appellant could have sought 
reconsideration or review by the Commissioner of Internal 
Revenue or the Secretary of the Treasury, who has the 
ultimate responsibility in labeling matters. In addition, 
the appellant could have petitioned for relief under the 
Administrative Procedure Act (5 U.S.C. §§ 1003(d) and 
1004(d)) and the agencies regulations (26 C.F.R. § 601.601 
(c)). The appellant’s failure to take any of these steps is 
the full answer to its contention that it was never affored 
a forum in which to present its contentions. 


Assuming, arguendo, for the purpose of this and the 
following discussions only, that the appellant’s labeling 
statements are true and not misleading, the critical fact 
is that the appellant made no effort to present its ‘‘facts”’ 
and ‘‘contentions’”’ to appellees, the expert body Congress 
created to deal with these problems. It is indeed anomalous 
for appellant to rely on undisclosed facts to support a 
charge of arbitrary and erroneous action. The due process 
concept works both ways and the burden was on appellant 
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to reveal its facts at the agency level. Since it did not 
do so, there is no conceivable way by which the Avis 
ruling can be deemed to be arbitrary, capricious, and 
erroneous. 


It is an elementary principle that regulations promul- 
gated after extensive administrative hearings will not be 
overturned by the Court unless the complaining parties 
set forth reasons in their application sufficient to justify a 
change or waiver of the rules. In United States v. Storer 
Broadcasting Company, 351 U.S. 192 (1955), the Court 
discussed the showing required of an applicant faced with 
a rule barring relief: 


«* * * As the Commission has promulgated its 
Rules after extensive administrative hearings, it is 
necessary for the accompanying papers to set forth 
reasons sufficient if true, to justify a change or 
waiver of the Rules. We do not think Congress in- 
tended the Commission to waste time on applications 
that do not state a valid basis for a hearing. * ° °*”’ 


(351 U.S. at 205). 


The recent case of Federal Power Commission v. Texaco 
Inc., — U.S. —, 12 L. ed. 2d 112 (32 L-W. 4370, 1964), is 
to the same effect. There the Commission, after giving 
interested parties notice and opportunity to submit views 
in writing, but no hearing, adopted regulations providing 
that contracts containing certain types of escalation pric- 
ing clauses would be rejected out of hand if they were the 
subject of an application for a certificate of public con- 
venience and necessity. Applications containing the pro- 
hibited pricing clauses were filed and rejected without 
hearing because of the regulation. The Supreme Court, 
in reversing the Court of Appeals, held that the Commis- 
sion was not prevented from: 

«ce ® ® particularizing statutory standards through the 
rule-making process and barring at the threshold those 
who neither measure up to them nor show reasons 
why in the public interest the rule should be waived.”’ 
(32 L.W. at p. 4872) 
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The Court also passed on a contention that the rule mak- 
ing proceeding deprived the applicant of a hearing under 
the statute. The Court held: 


‘“‘The only hearing to which Pan American so far has 
been entitled was given when the regulations in ques- 
tion were adopted pursuant to §4(b) of the Adminis- 
trative Procedure Act.’’ (32 L.W. at p. 4373) 


The Supreme Court, in both the Storer and Texaco cases, 
noted that there were administrative procedures whereby 
an applicant could request ‘‘a waiver of the rule com- 
plained of.’’ As already noted, this procedure was also 
available to the appellant here. 


A major factor in both of these cases is the require- 
ment that the applicant must carry the burden of making 
its position known to the agency. Appellant’s bare-bones 
application did not contain any reasons ‘“‘to justify a 
change or waiver of the rule’’ (J.A., Vol. II, pp. 113A- 
115A). Moreover, even after the Avis ruling, there was 


nothing to prevent appellant from making a full disclosure 
and seeking reconsideration of the adverse ruling. Its fail- 
ure cannot be converted into an asset and charged to ap- 
pellees, who were never alerted to appellant’s contentions. 


Therefore, the regulation was validly applied and the 
Avis ruling was neither arbitrary, capricious, nor errone- 
ous. 


Ii. 
APPELLANT IS NOT ENTITLED TO A DE NOVO TRIAL 


Appellant acted deliberately and with full knowledge of 
the regulation which is now nearly thirty years old. Its 
failure to pursue available administrative remedies can- 
not be used as the basis for a trial de novo. The appel- 
lant has been accorded all the rights to which it is entitled 
and it did not pursue additional rights its possessed. Ac- 
cordingly, the twin doctrines of exhaustion of administra- 
tive remedies and primary jurisdiction are applicable. 
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A. Appellant Has Not Exhausted Its Administrative Remedies 


To summarize, the record before this Court shows that 
the appellant’s bare-bones application for a certificate 
of label approval did not raise the issues now urged upon 
this Court (J.A., Vol. Il, pp. 113A-114A) ; that appellant 
neither requested a hearing in connnection with its appli- 
cation nor sought reconsideration of the notice of denial; 
and that appellant never petitioned for relief under the 
available administrative procedures (J.A., Vol. II, p. 109A). 
Moreover, the administrative record shows that the appel- 
lant offered no expert testimony in favor of its position at 
the 1956 hearing, even though it began its study of the ef- 
fect on neutral spirits of storage in wood in 1949 (J.A., Vol. 
I, p. 654), and even though its representative at the hear- 
ing spoke of ‘‘aging neutral spirits in wood’’ and made 
references to ‘‘technological improvements.”’ (J.A., Vol. 
TI, p. 155A) 


These circumstances require application of the exhaus- 
tion doctrine as set forth in Myers v. Bethlehem Shipbuild- 
ing Co., 303 US. 41, at 50-01 (1938) ; United States v. L. A. 
Tucker Truck Lines, 344 U.S. 33, at 37 (1952) ; and Un- 
employment Compensation Commissioner v. Aragon, 329 
US. 143, at 155 (1946). 


Both the Tucker and Aragon cases involve factual situ- 
ations where issues not raised before the administrative 
bodies were raised for the first time in subsequent court 
proceedings. In both cases, the Supreme Court held that 
such new issues would not be entertained. The Court 
in the Tucker case said: 


“We have recognized in more than a few decisions, 
and Congress has recognized in more than a few stat- 
utes, that orderly procedure and good administration 
require that objections to the proceedings of an ad- 
ministrative agency be made while it has opportunity 
for correction in order to raise issues reviewable by 
the courts. It is urged in this case that the Commis- 
sioner is obliged to deal with a large number of like 
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eases. Repetition of the objection in them might lead 
to a change of policy, or, if it did not, the Commis- 
sion would at least be put on notice of the accumulat- 
ing risk of wholesale reversals being incurred by its 
persistence. Simple fairness to those who are engaged 
in the tasks of administration, and to litigants, re- 
quires as a general rule that courts should not 
topple over administrative decisions unless the admin- 
istrative body not only has erred but has erred against 
objection made at the time appropriate under its prac- 
tice.”? (344 U.S. at 36-37; footnotes citing cases are 
omitted) 


This principle is equally applicable here. Therefore, this 
Court should either affirm the court below or order the 
complaint dismissed because of appellant’s failure to ex- 
haust its administrative remedies. 


B. The Doctrine of Primary Jurisdiction Is Applicable 


The doctrine of primary jurisdiction, which is applicable 
to the relationship between courts and federal administra- 
tive bodies, was aptly defined in United States v. Western 
Pacific Railroad Co., 352 U.S. 59 (1956), where the Su- 
preme Court was concerned with a case involving the tariff 
to be applied to the transportation of steel aerial bomb 
cases filled with napalm gel. The Court held: 


‘“‘The doctrine of primary jurisdiction, like the rule 
requiring exhaustion of administrative remedies, is 
concerned with promoting proper relationships be- 
tween the courts and administrative agencies charged 
with particular regulatory duties. ‘Exhaustion’ ap- 
plies where a claim is cognizable in the first instance 
by an administrative agency alone; judicial interfer- 
ence is withheld until the administrative process has 
run its course. ‘Primary jurisdiction,’ on the other 
hand, applies where a claim is originally cognizable in 
the courts, and comes into play whenever enforcement 
of the claim requires the resolution of issues which, 


21 Annotated at 1 L. Ed. 2d 1596. 
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under a regulatory scheme, have been placed within 
the special competence of an administrative body; 
* ©) (352 U.S. at 63-64)™ 


The Supreme Court said that while there was no fixed 
formula for applying the doctrine, it was particularly ap- 
plicable where the litigation presents issues of fact not 
within the conventional experience of judges and there is 
need for uniformity of decision and specialized considera- 
tion. The Court, relying on Far East Conference v. 
United States, 342 U.S. 570, 574 (1952), said: 


‘c# © ® The two factors are part of the same principle, 
‘now firmly established, that in cases raising issues of 
fact not within the conventional experience of judges 
or cases requiring the exercise of administrative dis- 
cretion, agencies created by Congress for regulating 
the subject matter should not be passed over we Na 
(352 U.S. at 643) 


Finally, the Court held that: 


«<® * * the question of tariff construction, as well as 
that of the reasonableness of the tariff as applied, was 
within the exclusive primary jurisdiction of the Inter- 
state Commerce Commission.”? (352 U.S. at 643) 


The primary jurisdiction doctrine permits the Court to 
either ‘‘* * * order the case retained on the District Court 
docket pending, the Board’s action, * * * or order dismissal 
of the proceeding brought in the District Court.’? Far 
East Conference v. United States, supra, at 576-577 and 
Pan American Airways, Inc. v. United States, 371 U.S. 
296 (1963). In the Far East Conference case, the Supreme 
Court in the following language, ordered dismissal of the 
suit. 


s¢# ® © We believe that no purpose will here be served 
to hold the present action in abeyance in the District 


22 California v. Federal Power Commission, 369 U.S. 482 (1962), is an 
example of a case within the primary exclusive jurisdiction of the courts. 
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Court while the proceeding before the Board and sub- 
sequent judicial review or enforcement of its order 
are being pursued. A similar suit is easily initiated 
later, if appropriate. Businesslike procedure counsels 
that the Government’s complaint should now be dis- 
missed, as was the complaint in United States Naviga- 
tion Co. v. Cunard S.S. Co., 284 US 474, 76 L ed 408, 
52 S Ct 247, supra.”” (342 U.S. at 577) 


The instant case calls for this application of the doctrine. 


Clearly, Congress has confided the subject matter of this 
suit to the discretion of the Secretary of the Treasury. 
It is not necessary to go beyond the comprehensive regula- 
tions (27 C.F.R. Part 5) and the Appellant’s affidavits 
(J.A., Vol. I, pp. 68A-78A) to conelude that the determi- 
nation of the ‘factual issues’? (which, of course, are 
contradicted by the evidence presented at the formal hear- 
ings) calls for the application of specialized knowledge and 
the exercise of discretion by the Secretary of the Treasury. 
These circumstances demonstrate the wisdom of the pri- 


mary jurisdiction doctrine and make it clear that this 
Court should affirm the court below or order dismissal of 
the complaint. 


This orderly procedure would afford appellant the oppor- 
tunity to petition for an amendment to or repeal of 
Section 5.39(d). In turn, all interested parties would be 
assured of their statutory right to notice and hearing under 
Section 205 of the Act, a right which appellant is trying to 
short-circuit by seeking a judicial amendment of the regu- 
lation. 


That this is at once both the logical and judicial answer 
is manifest from the fact that the affirmative relief ap- 
pellant seeks will not be granted by this Court. The 
Continental case held: 


«* * ® that the Court cannot substitute its judgment 
for that of the administrative agency and devise the 
appropriate regulations or labeling.”” (101 U.S. App. 
D.C., at 211) 
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C. The Cases Cited By Appellant Do Not Require a De Novo 
Trial or Reversal of the Lower Court's Decision 


In support of its argument that summary judgment was 
improperly granted, the appellant relies on Continental 
Distilling Corporation v. Humphrey, 95 U.S. App. D.C. 104, 
220 F. 2d 367 (1954) ; Friend v. Lee, 95 U.S. App. D.C. 224, 
221 F. 2d 96 (1955); and Armour & Co. v. Freeman, 113 
U.S. App. D.C. 37, 304 F. 2d 404, cert. denied, 370 U.S. 920 
(1962). These cases all have something in common—they 
do not require this court to reverse the lower court’s order 
granting summary judgment. 


The Continental case was an appeal from the grant of 
a motion to dismiss based on the failure of the complaint 
to state a claim upon which relief could be granted. Un- 
like the instant case, the Court in Continental did not have 
the formal administrative record before it and it was not 
advised of the reasons for the regulation. Even so, the 
Court severely restricted the scope of the complaint. It 
held that such standard allegations as arbitrary, capri- 
cious, and erroneous action, action beyond the scope of 
the statute, and action inconsistent with the statutory pur- 
poses did not state a claim upon which relief could be 
granted. The Court, in reaching this conclusion, relied on 
Pacific States Box and Basket Co. v. White, 296 U.S. 176 
(1935), where the Supreme Court, in affirming the dis- 
missal of a complaint, held that: 


«<*# ® © where the regulation is within the scope of the 
authority legally delegated, the presumption of the 
existence of facts justifying its specific exercise at- 
taches alike to statutes, to municipal ordinances, and 
to orders of administrative bodies. * * *’’ (296 U.S. 
at 185-186) 


The Continental case did hold that the allegation of arbi- 
trary discrimination between whiskies ‘which are similar 
in respects pertinent to appropriate marketing practices’’ 
was sufficiently specific to ‘‘call for solution through pro- 
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cedures other than dismissing the complaint on motion.’’ 
(95 U.S. App. D.C. at 109) 


The appellant here has not raised a substantial claim 
of arbitrary discrimination. To the contrary, it is seek- 
ing a judicial amendment to the regulation which will grant 
its neutral spirits preference over all other distilled spirits 
of the same class. 


Finally, the Continental case did not hold that a trial 
de novo was required. The point which troubled the Court 
was that it did not know and could not pass on the reasons 
justifying the apparent discrimination. The Court said: 


‘“cThere well may be justifiable reasons for this. But 
they are neither matters of which we can take judicial 
notice nor of common knowledge so far as we are 
cognizant.’’ (Id., at 109) 


Obviously, if the formal administrative records had been 
before the Court, as they are here, the Court, with full 
knowledge of the reasons for the apparent discrimination, 
could have based its decision on that knowledge. 


In Friend v. Lee, the Court was concerned with an ap- 
peal from an order granting a motion to dismiss on the 
ground that appellant had no standing to sue. The record 
before the Court did not show there had been notice and 
public hearing preceding the issuance of the regulation in- 
volved, and, therefore, the reasons supporting the regula- 
tion were not available to the Court. The Court found that 
a prima facte case of discrimination was alleged and held 
that the ‘‘District Court erred in dismissing plaintiff’s 
complaint insofar as it seeks an injunction against arbi- 
trary interference with the delivery of driverless cars by 
defendants’’. The Court clearly stated that this con- 
clusion was predicated ‘‘on the facts before us’’. 


The facts before this Court fully justify Section 5.39(d), 
which was issued after notice and public hearing and is 
further supported by subsequent formal hearings. Thus, on 
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this record, the Court below was fully advised and its 
grant of summary judgment was proper. 


The Armour case involved an appeal from an order 
denying a preliminary injunction and a motion for an en 
banc rehearing of a motion to extend time within which to 
file a petition for rehearing. In a 5-4 decision the court 
denied the latter motion after the 3 judge division had, 
on ‘‘the papers before us’’ directed the issuance of a pre- 
liminary injunction. The proceedings in this Court did 
not involve a motion for summary judgment and there is 
no indication that the formal records of the agency’s 
hearings were before the Court. As in the previous cases 
relied on by the appellant, the issue of a de novo trial 
was not discussed by the Court and there is nothing in the 
opinion which would have prevented a subsequent motion 
for summary judgment based on the administrative records. 


CONCLUSION 


It has been demonstrated that the Avis ruling is not 
erroneous, arbitrary, or capricious and that the regulation 
is valid and reasonable under the Act. 


When appellant, in 1958, commenced storing neutral 
spirits in used whiskey barrels it well knew that the regu- 
lations, for some twenty-five years, had prohibited age 
claims for such neutral spirits. 


Appellant was afforded two specific opportunities to sup- 
port an amendment to the regulation which would have 
permitted the labeling statements it now seeks to make. 
In addition, it had a continuing opportunity to seek repeal 
or amendment under the administrative regulations and 
the Administrative Procedure Act. 


Notwithstanding these opportunities, the appellant 
elected to store its neutral spirits in reused cooperage and 
sit back until it was ready to market its product. It now 
seeks a judicial amendment to the regulations. As shown 
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in all of the foregoing, this relief is not called for in the 
circumstances of this case. 


Accordingly, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Respectfully submitted, 


Frank H. STRICKLER 
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APPENDIX 


Pertinent Provisions of the Statutes and Regulations Involved 
Federal Alcohol Administration Act, 27 U.S.C. § 205: 


It shall be unlawful for any person engaged in busi- 
ness as a distiller, brewer, rectifier, blender, or other 
producer, or as an importer or wholesaler, of distilled 
spirits, wine or malt beverages, or as a bottler, or 
warehouseman and bottler, of distilled spirits, directly 
or indirectly or through an affiliate: 


(e) Labeling. To sell or ship or deliver for sale or 
shipment or otherwise introduce in interstate or foreign 
commerce, or to receive therein, or to remove from 
customs custody for consumption, any distilled spirits, 
wine, or malt beverages in bottles, unless such products 


are bottled, packaged, and labeled in conformity with 
such regulations, to be prescribed by the Secretary of 
the Treasury, with respect to packaging, marking, 
branding, and labeling and size and fill of container 
(1) as will prohibit deception of the consumer with re- 
spect to such products or the quantity thereof and as 
will prohibit, irrespective of falsity, such statements re- 
lating to age, manufacturing processes, analyses, guar- 
antees, and scientific or irrelevant matters as the Sec- 
retary of the Treasury finds to be likely-to mislead the 
equate information as to the identity and quality of the 
products, * * * (3) as will require an accurate state- 
ment, in the case of distilled spirits (other than 
cordials, liqueurs, and specialties) produced by blend- 
ing or rectification, if neutral spirits have been used in 
the production thereof, informing the consumer of the 
percentage of neutral spirits so used and of the name of 
the commodity from which such neutral spirits have 
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been distilled, or in case of neutral spirits or of gin 
produced by a process of continuous distillation, the 
name of the commodity from which distilled; (4) as 
will prohibit statements on the label that are disparag- 
ing of a competitor’s products or are false, misleading, 
obscene, or indecent; 

* e * 


The District Courts of the United States, and the 
United States court for any Territory shall have 
jurisdiction of suits to enjoin, annul, or suspend in 
whole or in part any final action by the Secretary upon 
any application under this subsection ; 


Federal Alcohol Administration Act, 27 U.S.C. § 205, un- 
numbered paragraph following section (f) : 

The Secretary of the Treasury shall give reasonable 
public notice, and afford to interested parties op- 
portunity for hearing, prior to prescribing regulations 
to carry out the provisions of this section. 


Administrative Procedure Act, 5 U.S.C. 1003(d) : 


(d) Every agency shall accord any interested person 
the right to petition for the issuance, amendment, or 
repeal of a rule. 


Administrative Procedure Act, 5 U.S.C. 1004(d): 


(a) The agency is authorized in its sound discretion, 
with like effect as in the case of other orders, to issue 
a declaratory order to terminate a controversy or 
remove uncertainty. 


Title 26 C.F.R. § 601.307: 


Rulings. Any person who is in doubt as to any 
matter arising in connection with his operations or 
transactions with respect to liquors may request a 
ruling thereon by addressing a letter to the Director, 
Aleohol and Tobacco Tax Division, Internal Revenue 
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Service, Washington 25, D.C., or to the assistant 
regional commissioner (alcohol and tobacco tax) of the 
region in which his business is located. 


Title 26 C.F.R. § 601.601 (c) : 


Petition to change rules. Interested persons are 
privileged to petition for the issuance, amendment, or 
repeal of a rule. A petition for the issuance of a rule 
should identify the section or sections of law involved; 
and a petition for the amendment or repeal of a rule 
should set forth the section or sections of the regula- 
tions involved. The petition should also set forth the 
reasons for the requested action. Such petitions will 
be given careful consideration and the petitioner will 
be advised of the action taken thereon. Petitions 
should be addressed to the Commissioner of Internal 
Revenue, Washington 25, D.C., Attention: T:P. 


27 OF R. §5.10(j): 


Age. ‘‘Age’’ means the period during which, after 
distillation and before bottling, distilled spirits have 
been kept in oak containers, charred if for a whisky 
of American type other than corn whisky, straight 
corn whisky, blended corn whisky, or a blend of 
straight corn whiskies. In the case of American type 
whiskies produced on or after July 1, 1936, other than 
corn whisky, straight corn whiskies, blended corn 
whisky, and blends of straight corn whisky ‘‘age’’ 
means the period during which whisky has been kept 
in charred new oak containers. 


Title 27 C.F.R. § 5.21(a): 

Standards of identity for the several classes and 
types of distilled spirits set forth in this part shall be 
as follows: 

(a) Class 1; Neutral spirits or alcohol. ‘‘Neutral 
spirits”’ or ‘‘alcohol”’ are distilled spirits distilled from 
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any materials at or above 190° proof, whether or not 
such proof is subsequently reduced. 


Title 27 C.F-R. §5.21(b): 


Class 2; Whisky. ‘‘Whisky’’ is an alcoholic dis- 
tillate from a fermented mash or grain distilled at 
less than 190° proof in such manner that the distillate 
possesses the taste, aroma, and characteristics gen- 
erally attributed to whisky and withdrawn at not more 
than 125° proof for bottling without storage in barrels, 
or reduced to not more than 125° proof prior to 
storage in barrels, and bottled at not less than 80° 
proof; and also includes mixtures of the foregoing 
distillates for which no specific standards of identity 
are prescribed in this part: * * * 


Title 27 CFR. § 5.21(b) (7): 


(7) ‘‘Blended whisky”’ (whisky—a blend) is a mix- 
ture which contains at least 20 percent by volume of 
100° proof straight whisky and, separately or in 
combination, whisky or neutral spirits, if such mixture 
at the time of bottling is not less than 80° proof. 


Title 27 C.F.R. § 5.39(d): 


Age, maturity, or similar statements or representa- 
tions as to neutral spirits, gin, liqueurs, cordials, 
vodka, cocktails, gin fizzes, highballs, bitters, and 
specialties are misleading and are prohibited from 
being stated on any label. 


Title 27 C.F.R. § 5.39(e) (5): 


Age, maturity or similar representations as to neutral 
spirits, gin, liqueurs, cordials, vodka, cocktails, gin 
fizzes, highballs, and bitters, are misleading, and shall 
not appear upon any label, except that the use of the 
word ‘‘old’’ or other word denoting age, appearing as 
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part of the brand name, shall not be deemed to be an 
age representation in the case of such distilled spirits, 
or in the case of distilled spirits bottled in bond under 
the Bottling in Bond Act of the United States, or in 
the case of whiskies and brandies (except immature 
brandies) as are not required to bear a statement of 
age on the label or in the case of rum which has been 
aged for not less than 4 years. As to all other distilled 
spirits the word ‘“‘old” or other word denoting age, 
appearing as part of the brand name, shall be deemed 
to be an age representation unless the word ‘‘brand’’ 
appears in direct conjunction with such brand name in 
letters of equally conspicuous color and at least one- 
half the size of the type in which such brand name is 
printed. 
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GOVERNMENT APPELLEES’ PETITION FOR REHEARING 


Come now Government appellees by their attorney, the 
United States Attorney for the District of Columbia, and re- 
spectfully petition for rehearing in this case. 


STATEMENT 


This petition is directed to remarks made in the per curiam 
opinion herein which vitally concern two fundamental admin- 
istrative law issues: (1) Proper agency-court relations under 
the separation-of-powers principle of the Constitution. (2) 
The “rule of law” principle governing proper administrative 
action. 

Because the fundamental issues raised by the Court’s re- 
marks are of far-reaching importance, this petition—coming 
from the prevailing Government parties—urgently seeks to 
prompt the Court to reconsider its observations going beyond 
the holding in the case. We are mindful of the editorial stric- 
tures of Rule 26 of the General Rules of this Court. However, 
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the fundamental propositions now treated were not earlier 
dealt with by Government appellees for the reason that their 
validity was assumed to be beyond doubt. And, in view of 
the general impact of the remarks made in the per curiam 
opinion, Government appellees believe it is now necessary to 
fully explicate their understanding of the well-established 
legal doctrines they think govern. 

Government appellees concur with the Court’s holding that 
the doctrine of exhaustion of administrative remedies applies 
here. But, in venturing beyond that holding, we think the 
Court inadvertently intruded into the sphere of competence 
Congress has by statute assigned to the Secretary of the Treas- 
ury, and did not give effect to the Secretary’s responsibility to 
act within his sphere of competence as required by law. 

In respectfully petitioning the Court to reconsider the re- 
marks made in the course of its opinion, we are confident that 
the basic principles we set forth herein will lead the Court to 
reconsider, and withdraw or restate its remarks in accord with 
established legal doctrine. 

The Separation-of-Powers Principle Involved. In its per 
curiam opinion, the Court voiced the proposition that a de novo 
judicial proceeding can lie here to furnish “opportunity for 
proof or disproof of the factual allegations.” (Slip op., p. 5.): 
‘As discussed infra, we believe that the conduct of such a de: 
novo judicial trial of the facts would clearly encroach upon the 
legislative fact-finding and policy-determining administrative 
authority which Congress has here expressly confided by the 
statute to the Secretary of the Treasury—not to the Courts. 
Where neither the statute nor the Constitution so requires, it 
is not within the judicial competence to hold a de novo judicial 
trial of the facts when conducting limited judicial review of 
administrative action simply to determine that the agency’s 
action isnot in excess of its statutory authority.” 

The Rule-of-Law Principle Involved. In its further discus- 
sion, the Court did not give proper effect to the Secretary’s 

1“We [judges] can abdicate our judicial function by usurpation just as 
well as by abandonment to administrative agencies.” Judge Philip J. Finne- 
gan, concurring in the decision of the Court of Appeals for the Seventh Cir- 


cuit, on rehearing by the Court en banc, in G. H. Miller € Co. v. United States, 
280 F. 24 286, 297, 300 (1958), cert. denied, 359 U.S. 907 (1959). 
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statutory responsibility to act as required by law within the 
sphere of administrative competence assigned him by Con- 
gress. (Slip op., pp. 4-5). As developed below, the Secretary 
is bound by law to apply his own regulations (unless and un- 
til changed in proper rule-making proceedings as required by 
the statute), in taking adjudicatory action upon appellant Sea- 
grams’ application for label approval.? And he is also bound 
by law to give fair consideration to amending his own regula- 
tions (either sua sponte, or on petition of an interested party) 
“if time and changing circumstances” indicate that amendment 
is desirable in the public interest. 

In light of the controlling precepts set forth in our Argu- 
ment below, we think the Court should now consider: 

(1) The proper spheres of authority which Congress 
has assigned the Secretary of the Treasury, and the 
Courts, respectively, in the administration of the label- 
ing provisions in the Federal Aleohol Administration 
Act, and confinement of possible future court action in 
this case to the lawful sphere of judicial competence. 

(2) The inescapable interrelation between the legisla- 
tive rule-making process and adjudicatory proceedings 
under the labeling provisions in the Federal Alcohol 
Administration Act, where — 

(i) Congress has by statute required that all inter- 
ested parties be afforded notice and opportunity to par- 
ticipate in the legislative rule-making process, and has 
charged the agency with responsibility to apply its ex- 
pertise and judgment, and to issue legislative regulations 
to govern the matter in order to achieve the statutory 
objectives. 

(ii) Neither the statute nor constitutional due process 
of law requires that an adjudicatory trial-type hearing 

_*This Court has stated in its per curiam opinion that “the process of 
issuing a certificate of label approval is a ‘licensing’ procedure.” (Slip op., 
p. 3.) In that connection, the first Continental Distilling Corp. case, 95 
U.S. App. D.C. 104, 109, 220 F. 2d 367, 372 (1954) is apposite. There, this 
Court (per Fahy, J.), in rejecting Continental’s claim that denial of a 
certificate of label approval “deprived it of a license without due process of 
law,” stated: 


“« * * But the earlier * * * [grant of label approval] * * * was in 
no sense a license. Quite independently Continental was * * * engaged 
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be held in connection with an application such as is in- 
volved in this case. 

(ai) Such application clearly contravenes the out- 
standing regulation, and necessarily must be denied by 
the agency so long as the regulation remains in effect. 

(iv) The prescribed statutory procedure for effecting 
amendments to the controlling regulation is available 
as @ proper means of accomplishing a fair and just dis- 
position of the matter in the interest of all parties 
affected by, and conducting their businesses in accord- 
ance with, the terms of that regulation. 


BACKGROUND AND FACTS 


The Federal Alcohol Administration Act makes provision for 
the regulation of the liquor industry to prevent unfair competi- 
tion and to protect the consumer from false or misleading label- 
ing of liquor bottles and advertising. It reposes in the Secre- 
tary of the Treasury—not in the Courts—the duty and 
responsibility to exercise his judgment and discretion, in de- 
termining “what statements relating to age, manufacturing 


processes * * * and * * * irrelevant matters” are “decep- 
tive” or “likely to mislead” the consumer* The Secretary’s 
delegates have through long experience in the regulation of 
the Distilled Spirits industry acquired expertise in this 
regulatory field. 


in its business and has 80 continued. A particular method of carrying 
on this business * * * was subjected to regulation for purposes of 
preventing consumer deception * * °.” 

‘We think the view expressed in the first Continental Distilling Corp. case 
cerned with here is not a matter of 
understood, but rather is regulation 

business. Nevertheless, for purposes of 
present discussion, we are proceeding arguendo on the assumption that we 
are concerned here with a “jjcensing” procedure. Even on that assumption, 
it must be clearly understood that this matter is in the nature of an applica- 
tion for an “initial Mcense” which bas no basic effect upon the right of 
appellant Seagram to continue carrying on its business as a distiller, and 
that the licensing is but regulation of an incident of such business in the 
interest of preventing consumer deception. This point is further discussed 
under Point II of our Argument infra. 

*Gaction 5(e) of the Act, 27 U.S.C. 205 (e)- 
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Further—and most importantly—we read the labeling pro- 
visions in the Act as specifically requiring that the Secretary 
include in his regulations the legislative “findings” and policy 
determinations he makes in this connection, so that the entire 
Distilled Spirits industry can know and be guided as to state- 
ments on bottle labels “relating to age, manufacturing proc- 
esses * * * and * * * irrelevant matters” which the Secre- 
tary has ruled “deceptive,” or which, irrespective of their truth 
or falsity, the Secretary of the Treasury has ruled “likely to 
mislead the consumer.” * 

The Act further expressly directs that “prior to prescribing 
regulations to carry out” the labeling provisions in the Act, the 
Secretary “shall give reasonable public notice, and afford to 
interested parties opportunity for hearing.” * Such “hearing” 
refers to legislative rule-making proceedings within the first 
provision in Section 4(b) of the Administrative Procedure 
Act, 5 U.S.C. 1003(b), which requires only that— 

* * * After notice [published in the Federal Register] 
* * * the agency shall afford interested persons an op- 
portunity to participate in the rule making through 
submission of written data, views, or arguments with or 
without opportunity to present the same orally in any 
manner * * *. [Bracketed material supplied.] 
This provision is implemented by 26 C.F.R. 601.601 (revised 
1961), which describes the rule-making procedures of the In- 
ternal Revenue Service. Subsection (c) states that petitions 
to change the rules “will be given careful consideration and 
the petitioner will be advised of the action taken thereon.” 

As for the adjudicatory action to be taken upon an applica- 
tion for label approval, the Act specifies merely that the dis- 
tiller “upon application to the * * * [Secretary] * * * ob- 
tain * * * a certificate of label approval * * * issued by the 


“The Secretary’s function clearly is here essentially legislative in nature. 
His substantive regulations fill in the details of the legislative program 
under the statutory standards prescribed by Congress, and have the force 
and effect of general law. 

“See UNA Chapter, Flight Eng. Int. Assn. v. National Mediation Board, 
111 U.S. App. D.C. 121, 125, 204 F. 2d 905, 909, cert. denicd, 368 U.S. 956 
(1962). 
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Secretary in such manner and form as he shall by regulations 
prescribe.” No provision is made in the statute for an ad- 
judicatory “hearing” of any nature to be held in connection 
with the grant or denial of an application for label approval. 

In conferring judicial review jurisdiction upon the District 
Courts, the Act states only that the Courts “shall have juris- 
diction of suits to enjoin, annul, or suspend in whole or in part 
any final action by the Secretary upon any application” for 
label approval. The Act is significantly silent in respect of 
conferring any jurisdiction upon the Courts to conduct a de 
novo judicial trial of the facts in the matter. 

The Labeling Regulations governing the application for ap- 
proval of a certificate of label approval designate the form of 
application for such approval, and state simply that a certifi- 
cate of label approval shall be issued “upon application made 
on the form designated.”* They likewise made no provision 
for any adjudicatory “hearing” of any nature to be held on the 
application. 

The challenged provision in the Labeling Regulations incor- 
porating the Secretary’s legislative finding that “age, maturity, 
or similar statements or representations as to neutral spirits 
* * * sre misleading,” and the prohibition against any such 
statement appearing on any bottle label, was issued in 1936. 
It was promulgated after due notice was given, and legislative 
rule-making proceedings conducted. All this was done in full 
accord with the statutory mandate. 

Consideration was thereafter given by the Secretary’s dele- 
gate to changing this regulation in 1948 and 1956 at legislative 
rule-making proceedings. Following each of those proceedings, 
the Secretary’s delegate determined that no change should be 
made in the regulation. All this too was done in full accord 
with the statutory mandate. 

Appellant Seagram was afforded equal opportunity with all 
other members of the Distilled Spirits industry to participate 
through submission of written data, views, etc., in the rule-mak- 
ing proceedings held in 1935, prior to issuance of the regulation, 
and thereafter held in 1948 and 1956, to consider amending it. 


$27 C.F-R. 5.50(a) (revised 1961). 
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Appellant Seagram participated in each of those legislative 
rule-making proceedings. 

The immediate controversy here has arisen in the follow- 
ing way. Appellant Seagram submitted to the Secretary’s dele- 
gate an application for approval of a proposed label for blended 
whiskey containing neutral spirits.’ This proposed label made 
“age, maturity or similar statements” for the neutral spirits 
which are prohibited by the regulation. Appellant Seagram 
advanced no claim before the Secretaary’s delegate in connec- 
tion with this application for label approval that its neutral 
spirits were in any way different from traditional neutral spirits. 
Nor did appellant Seagram make any claim before the Secre- 
tary’s delegate that an exception to the blanket prohibition set 
forth in the regulation was warranted. Nor did appellant Sea- 
gram accompany its label application with any evidentiary 
materials whatever to indicate to the Secretary’s delegate that 
the making of such an exception by amendment of the regula- 
tion should be considered. 

The application on its face showed that the proposed label 
contravened the outstanding regulation. And so the Secre- 
tary’s delegate had to deny it. It could not be treated as a 
petition to amend the outstanding regulations (1) because 
it asked for no such relief; and (2) because it was not supported 
by any evidentiary materials indicating that amendment to the 
regulations should be considered sua sponte by the Secretary’s 
delegate. 

Appellant Seagram thereupon instituted this present law- 
suit. In its complaint, appellant Seagram for the first tume 
attacked the regulation as being “null and void” because “it 
exceeds the powers granted to the Secretary by the statute.” 


™We assume for purposes of present discussion that appellant Seagram’s 
neutral spirits are entitled to be called “neutral spirits” despite the claim 
that they have been distilled in a manner that retains unneutral, flavor- 
producing whiskey characteristics in the neutral spirits after distillation. 
‘As discussed infra, this alleged new method of distilling unneutral “neutral” 
spirits, if true, raises a policy question for consideration at future legisla- 
tive rule-making proceedings whether a new and different standard of 
identity and designation other than “neutral spirits” should be prescribed 
for them in the consumer’s interest, to distinguish them from truly neutral 
spirits. 
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(Complaint, par. 14, J.A. 13A.) For the first time appellant 
Seagram there raised a claim that the “age, maturity or simi- 
lar statements” made on its proposed label in respect of its 
neutral spirits would not be misleading to the consumer. And 
for the first time appellant Seagram tkere proffered evidentiary 
materials in support of its claim. 


POINTS OF AGREEMENT WITH PER CURIAM 
OPINION 


We fully concur with the Court’s holding that the doctrine 
of exhaustion of administrative remedies applies here, and that 
appellant Seagram must proffer its claim and supporting eviden- 
tiary materials to the Secretary for his consideration. We be- 
lieve that holding is manifestly correct. 

Going further, however, the Court thought it was obliged to 
fashion a new “procedural step” here “to meet the requirements 
of justice and basic principles.” Therefore, instead of dis- 
missing the action, the Court undertook to authorize appellant 
Seagram to proffer its claim and supporting evidentiary ma- 
terials to the Secretary’s delegate in connection with a petition 
for reconsideration of the denial of the application for label 
approval. (Slip op., pp. 4-5.) We have no objection to the 
Secretary’s delegate entertaining such a petition for reconsidera- 
tion. But, to clarify the point in the long-range interest of 
proper agency-court relations, we note that there actually was 
no need for any such direction to be given. After dismissal of 
the suit for failure to exhaust administrative remedies, ap- 
pellant Seagram would of course be at liberty to make such a 
proffer in connection with a petition for reconsideration, or & 
new application for label approval, or a petition for amendment 
of the governing regulation. Such applications are regularly 
made in course of normal administrative routine. 

As we understand that Court’s further remarks, going beyond 
its holding and its direction that the Secretary entertain & 
petition for reconsideration if filed by appellant Seagram, the 
Court leaves it strictly up to the Secretary to take “what action 
he deems appropriate” in the matter. (Slip op., pp. 4-6, in- 
cluding fn. 11.) We fully concur that it would then be up to 
the Secretary to act in accordance with law and to take proper 
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action in the matter within the sphere of his administrative 
competence. And we assume that such action extends to sua 
sponte treating the application as warranting the conduct of 
legislative rule-making proceedings to consider appropriate 
amendments to the Labeling Regulations, and the holding in 
abeyance of any adjudicatory action on the application for 
label approval pending the outcome of such rule-making 
proceedings. 

FUNDAMENTAL QUESTIONS RAISED BY 
COURT’S REMARKS IN PER CURIAM OPINION. 


In Government appellees’ opinion, the following fundamental 
administrative law questions are raised by the Court’s further 
remarks in its per curiam opinion: 

(1) In view of the statutory mandate to the Secretary 
of the Treasury that his determinations, in respect of 
preventing consumer deception by barring misleading 
statements (or statements likely to mislead) on bottle 
labels, be expressed in a legislative-type regulation, do 
not the regulations as a fundamental matter of law con- 
trol the administrative action to be taken on appellant 
Seagram’s application for label approval, unless and 
until amended in the manner provided in the statute? 

(2) In view of (i) the statutory mandate conferring 
on the Secretary of the Treasury—not on the Courts— 
authority to make legislative “findings” and to exercise 
his judgment and discretion in the matter, and (ii) the 
settled constitutional separation-of-powers principle 
that, where neither the statute nor the Constitution 
requires a de novo trial of the facts in the Court, any de 
novo judicial trial of the facts constitutes an improper 
invasion of the administrative sphere, should not the 
Court’s suggestion re the possible conduct of “a so-called 
‘de novo’ proceeding” by the District Court to “furnish 
opportunity for proof or disproof of the factual allega- 
tions” be withdrawn? 


Our Argument on these points follows. 
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ARGUMENT 


I. The Labeling Regulations control adjudicatory action to be 
taken on an application for label approval, until amended as 
provided in the Federal Alcohol Administration Act; and 
adequate means are available for effecting amendment to 
these regulations when and as circumstances warrant. 


A. The Act requires that the Secretary of the Treasury express his legisla- 
tive “findings” and policy-determinations in the Labeling Regulations 
The Federal Aleohol Administrationsrequires that the Sec- 

retary hold legislative rule-making proceedings and afford in- 
terested parties due notice and an opportunity to participate 
in such rule-making through submission of written date, views, 
etc. Thestatute further requires that the Secretary then pub- 
lish his legislative “findings” and policy determinations, in 
respect of preventing consumer deception by barring mislead- 
ing, statements (or statements likely to mislead) on bottle 
labels, in the Labeling Regulations. 

We presume that Congress required that the Secretary make 
such legislative determinations in rule-making proceedings and 
incorporate them in the Labeling Regulations, so that all mem- 
bers of the Distilled Spirits industry would (1) be afforded a 
fair and equal opportunity to be “heard” in respect of these 
legislative determinations before they are published in bind- 
ing regulations; (2) be enabled to know in advance the “rules 
of the game” by which their competitive business activities are 
bound in the interest of preventing consumer deception ; and 
(3). also be afforded a fair and equal opportunity to be simi- 
larly “heard” before any changes in these “rules of the game” 
are made, and to modify their competitive business activities 
as necessary to meet the new business situation produced when 
any important amendments are made in the outstanding reg- 
ulations. In any event, this was a legislative judgment made 
by Congress in the matter. 

EB. The Labeling Regulations'control and are sufficiently flexible to meet the 

requirements of basic fairness 

It is well settled that administrators are bound by the pro- 
visions of their own regulations issued pursuant to statutory 
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mandate. Vitarelli v. Seaton, 359 U.S. 535, 540 (1959) ; Serv- 
we V. Dulles, 354 U.S. 363, 388 (1957) ; Ingalls v. Zuckert, 114 
US. App. D.C. 39, 39-40, 309 F. 2d 659, 659-600 (1962) (fn. 3). 

The outstanding Labeling Regulations bar making “age, 
maturity, or similar statements” in respect of neutral spirits. 
The District Court determined that appellant Seagram’s “pro- 
posed label does violate the regulation in question.” (J.A. 
90A). It is clear as a matter of law that the proposed label 
does contravene the Labeling Regulations. Those regulations 
have the force and effect of law. Since the Secretary is bound 
by his own regulations, he cannot lawfully approve the applica- 
tion, so long as the outstanding Labeling Regulations remain 
in full force and effect. As noted, the statute requires that 
legislative rule-making proceedings be held before amendments 
are made in the regulations, and that all interested parties must 
be afforded a fair opportunity to participate in such rule-making 
proceedings through submission of data, views, ete. Further- 
more, proper administration requires that amendments to the 
regulation be in full accord with the statute, and seek to effectu- 
ate its basic purposes. Also, since all members of the regulated 
Distilled Spirits industry have ordered their business affairs 
in accordance with the “rules of the game” prescribed in the 
Labeling Regulations, they are fairly to be deemed entitled to 
have their interests considered when any amendments to the 
Labeling Regulations are contemplated. 

The per curiam opinion expresses some concern respecting 
the possible invalidity of “a regulation which forecloses the 
making of representations which would be false or misleading 
if advanced in some circumstances but not in others.” (Slip 
op., p. 6). But there is no warrant for such concern here. 

In proper circumstances, an adequate avenue exists for ob- 
taining administrative relief from the regulation, and, if needed, 
appropriate limited judicial review. Section 4(d) of the Ad- 
Ministrative Procedure Act, 5 U.S.C. 1003(d), and 26 C.F.R. 
601.601 afford such means here. They provide in substance 
that any interested person has the right to petition for amend- 
ment or repeal of any rule; that the Secretary must give any 
such petition careful consideration; and that the petitioner will 
be advised of the action taken thereon. Since the basic “rule 
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of law” governing administrative actions requires that the Secre- 
tary not act arbitrarily or capriciously, and appropriate judicial 
review lies here, full means are available to insure that the 
Secretary acts within the bounds of his statutory authority in 
respect of such petition. 

The matter here generally involves manifold considerations 
of expertise and policy, and application of discretion and judg- 
ment, in the proper administration of the labeling provisions in 
the Act. At the heart of the problem lies this consideration: 

“Neutral spirits” by definition are spirits distilled at or above 
190° proof. The long-standing industry concept is that neu- 
tral spirits are “pure alcohol” —ethyl alcohol made as pure as 
the distilling art permits. In such traditionally “pure alcohol” 
not enough flavor-producing substances called congeners (in- 
cluding acids, esters, solids and fusel oil) remain to produce 
flavor, or chemical interaction, when stored in oak containers 
(cooperage). On the other hand, whiskey by definition is 
spirits distilled below 190° proof in such a manner, however, 
as to retain “the taste, aroma, and characteristics generally 
attributed to whiskey.” 

If appellant Seagram had chosen to distill the “neutral spir- 
its” contained in its blended whiskey in question below 190° 
proof in such a manner as to retain the flavor-producing con- 
geners, and stored that product in reused cooperage, it would 
under the regulations have had to call such spirits “whiskey.” 
And, most importantly, it would have had to label such spirits 
as being “whiskey stored in reused cooperage.” In that event, 
all of the optional “age” statements appellant Seagram seeks 
to make for such spirits would have been permissible under 
the regulations. However, as this Court’s opinion in the sec- 
ond Continental Distilling Company case * indicates, any state- 
ment as to whiskey being “stored in reused cooperage” made 
on 2 label adversely affects its marketability. 

Appellant Seagram’s claim is in substance that by specially 
controlling the distilling process it is now able to distill over- 
190°-degree spirits with enough flavor-producing congeners 
retained—though minute in quantity—to make some flavor 

* Continental Distilling Corp. v. Humphrey, 101 U.S. App. D.C. 210, 211, 
247 F.2d 796, 797 (1957). 
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difference after storage in reused cooperage. Appellant See- 
gram evidently seeks to gain some marketing advantage by 
making in respect of neutral spirits such a statement as is per- 
mitted with respect to whiskey stored in reused cooperage, but 
is prohibited with respect to neutral spirits. 

Thus, one of the main questions requiring application of the 
administrators’ judgment and expertise in this matter is 
whether it is misleading (or likely to be misleading) to the 
consumer to permit the same statement which is permissible 
as to high-proof whiskey—but which is not made because it 
hurts consumer acceptance there—to be made as to unneutral 
neutral spirits, leading the public to believe such a statement 
means something significant there because it has not heretofore 
been permitted to be made in that connection. Other prob- 
lems also confront the administrators. As set forth in our 
original brief (fn. 44a, p. 26): 

At any future legislative-type hearing looking to pos- 
sible amendment of the outstanding Regulation, the 
Secretary’s delegates would have to apply their judg- 
ment and administrative expertise in a number of im- 
portant respects, relative to the actual effect, if any, 
storage in reused whiskey barrels has on neutral spirits: 
E.g. (1) To what extent, if any, do such neutral spirits 
change as a result of absorption of whiskey characteris- 
tics from the whiskey-soaked barrel? * * * (2) To 
what extent, if any, do chemical changes occur in the 
stored neutral spirits, such as occur in the aging of 
whiskey? * * * (3) If it is found that the effect of 
such storage is significant in either of these respects, 
should a new and different standard of identity and 
designation be prescribed, in the consumer’s interest, for 
such changed neutral spirits, to distinguish them from 
truly neutral spirits? * * * (4) Are such changes, if 
any, sufficiently like those occurring in the aging of 
whiskey, so that an “age claim” made with respect to 
them would not mislead (or be likely to mislead) the 
consumer, or are the changes, if any, resulting from 
such storage so insignificant that a labeling reference 
thereto would mislead (or be likely to mislead) the con- 
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sumer into believing that some substantial change had 
occurred? * * *.. 

Thus, under the “rule of law” governing agency actions, the 
Secretary’s delegate is faced with an inescapable interrelation 
between the regulatory and adjudicatory processes under the 
scheme of the Federal Alcohol Administration Act, in respect of 
such an application for label approval as appellant Seagram 
has submitted, when supported by the claim and evidentiary 
materials appellant Seagram has attempted to advance before 
the Courts. 

Such necessary interrelation between the legislative rule- 
making and adjudicatory processes of Federal regulatory agen- 
cies was very recently well discussed by William L. Cary, former 
Chairman of the Securities and Exchange Commission, writing 
in defense of the combined regulatory and adjudicatory func- 
tions of that Commission. In his article appearing in the 
January, 1965 issue of the American Bar Association Journal 
(Vol. 51, No. 1, p. 33, at 34), entitled: Why I Oppose the Di- 
vorce of the Judicial Function From Federal Regulatory Agen- 
cies, he states: 


* * * * * 


I fully agree * * * [that] * * * the development 
of regulatory standards is the primary responsibility of 
the administrative agencies. * * * 


* * * * * 


The questions we are concerned with * * * involve 
the means by which the regulatory agency should carry 
out its job. Rule making and adjudication are two of 
the regulatory methods used by the agencies. Gen- 
erally speaking, when its action affects the interestsof a 
group, the agency takes the legislative route: rule mak- 
ing; when it affects the interests of identifiable indi- 
viduals or business entities, the quasi-judicial route: 
adjudication. At least as to the SEC, each approach is 
a necessary element of the regulatory process; to divorce 
them would make regulation incomplete and ineffective. 


* * * * * 
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*-* * [IJn my opinion, the interaction of informal 
administrative decisions, formal cases and rule making 
is both fruitful and necessary. * * * New problems 
arise that cannot be foreseen when rules are developed. 
As conditions change, they may require changes in pol- 
wy * * *, [Emphasis supplied.] 

* * * * * 

This Court in Logansport Broadcasting Corp v. United States, 
93 US. App. D.C. 342, 345, 210 F. 2d 24, 27 (1954), expressed 
itself generally to like effect: 

* * * [Even where the statute requires that an ad- 
judicatory hearing be held on a license application, the 
agency may act] * * * either by passing on specific 
applications or by way of rule making. Situations are 
not infrequent in which an administrative agency can 
properly proceed either through rule making or adjudi- 
cation: in such a case, the choice “is one that lies pri- 
marily in the informed discretion of the administrative 
agency.” Securities and Exchange Commission v. 
Chenery Corporation, 1947, 382 U.S. 194, 203 * * *. 

Petitioner also attacks the instant proceeding on the 
somewhat inconsistent ground that it was essentially 
adjudicatory and that, as a result, formal findings and 
conclusion were necessary. The * * * [regulation] 
* * *, however, allocated television channels to com- 
munities throughout the entire country. On the basis 
of that general plan [of regulation] individual applica- 
tions were to be adjudicated. To be sure the overall 
plan would vitally affect later individual adjudications. 
But rule making is not transformed into adjudication 
merely because the rule adopted may be determinative 
of specific situations arising in the future. * * * [Em- 
phasis and bracketed material supplied.] 

This brings into proper focus the concern the Court mani- 
fested in its per curiam opinion (fn. 11) as to the possible in- 
validity of the regulation challenged here. The leading Su-. 
preme Court cases which deal with this problem, Federal Power 
Commission v.. Texaco, Inc., 377 US. 38 (1964) and United 
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States v. Storer Broadcasting Co., 351 US. 192 (1956), bear 
lose analysis in that connection. 

In Tezaco, the issue pertinent here involved the authority 
of the Federal Power Commission to regulate independent 
producers of natural gas by means of legislative rule-making 
so as to entirely foreclose the holding of any adjudicatory hear- 
ing on license applications (certificates of convenience and 
necessity)—in the teeth of a statutory mandate that such an 
adjudicatory hearing must be held before such an application 
for license was denied. 

After holding a series of legislative rule-making proceedings 
validly held pursuant to statute,” at which all interested parties 
had an opportunity to present their views, the Commission 
issued regulations providing that only certain pricing provisions 
in the contracts of independent natural gas producers were 
permissible, and that all others were to be deemed “inoperative 
and of no effect-at law.” The regulations further provided that 
a producer’s application for a certificate of public convenience 
and necessity “shall be rejected” if any contract submitted in 
support of the application contained any forbidden pricing 
provisions, and that 3 producer contract thereafter executed 
would “be given no consideration in determining adequacy” 
of a pipeline company’s g23 supply. 

Texaco (and another producer) thereafter submitted appli- 
cations for certificates of convenience and necessity. The Act 
provided (with immaterial exceptions) that the Commission 
“shall” hold an adjudicatory “hearing” on such applications. 
But, because the applications disclosed price clauses that were 
not “permissible” under the outstanding regulations, the Com- 
mission rejected the applications without hearing. Texaco (and 
the other producer) challenged the Commission’s action as 
being in violation of their statutory rights. 

* As in the present case, the statutes both in Tezaco and in Storer did not 
require that the regulation be made “on the record,” and APA Sections Tand 
8, 5 U.S.C. 1006 and 1007, also did not apply there. (In this connection, 
see observations by the Court in its slip op. in the present case, p. 5, fn. 9, and 
corresponding text.) Thus, the present case constitutes an ¢ fortiori situa- 
tion, in comparison with both Teraco and Storer. The legislative regulations 


there expressing agency policy were not issued under statutory mandate. 
Here, the legislative regulations were issued pursuant to statutory mandate. 
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The Court of Appeals for the Tenth Circuit held that “while 
the regulations are valid as a statement of Commission policy, 
they cannot be used to deprive an applicant of the statutory 
hearing granted those who seek certificates of public conven- 
ience and necessity.” 377 U.S: at 37. This decision was re- 
versed. by the Supreme Court. \In' its opinion; the: Supreme 
Court stated (id. at 39-40) : 

* * * We think the Court of Appeals * * * erred[,] 
that the present case is governed by the principle of 
United States v. Storer Broadcasting Co., 351 U.S. 192, 
and that the statutory requirement for * * * [adjudica- 
tory] hearing under § 7-(of the Natural Gas Act] does 
not preclude the Commission from particularizing stat- 
utory standards through the rule-making process and 
barring at the threshold those who neither measure up to 
them nor show reasons why in the public interest the 
rule should be waived. [Emphasis.and bracketed mate- 
rial supplied.] 

In Storer, also, the statute required that an adjudicatory 
hearing be held on a license application (permit to operate a 
television broadcast station) before it was denied. The Fed- 
eral Communications Commission held legislative rule-making 
proceedings,” in which interested parties were permitted to 
participate. As a result of such proceedings, the Commission 
issued a regulation limiting to five the total number of tele- 
vision broadcast stations permitted to be operated under single 
ownership or control. Storer claimed this regulatory action 
deprived it of its statutory right to an adjudicatory hearing 
on its application for a license to operate a sixth television 
broadcast station. The Supreme Court, in rejecting this 
claim, stated (351 U.S. at 205): 

* * * We read the Act and Regulations as providing 
a full [adjudicatory] hearing for applicants who have 
reached the existing limit of stations, upon their pre- 
sentation of applications * * * that set out adequate 
reasons why the Rules should be waived or amended. 
The Act, considered as a whole, requires no more. 


* See preceding fn. 9. 
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We agree with the contention of the Commission that 
a full [adjudicatory] hearing, such as is required by 
* * * [the statute,] * * * would not: be necessary on 
all such applications. As the Commission has promul- 
gated its Rules after extensive administrative hearings, 
it is necessary for the accompanying papers to set forth 
reasons, sufficient if true, to justify a change or waiver 
of the Rules. We do not think Congress intended the 
Commission to waste time on applications that do not 
state a valid basis for a hearing. * * * [Emphasis and 
bracketed material supplied.] 

Both Texaco and Storer must be understood as having in- 
volved these important differences from the present case: 
First, the statutes there involved required that an adjudicatory 
hearing be held on the license application. But here neither 
the statute nor the Constitution * requires that an adjudica- 
tory hearing be held on the application for label approval. 
Second, the statutes there involved did not prescribe that the 
administrators hold public rule-making proceedings, and then 
incorporate their legislative policy determinations in the reg- 
ulations. Here the’statute does prescribe such regulatory ac- 
tion, and contemplates that the interested parties shall have 
had only the statutory opportunity to participate in the rule- 
making process, but no statutory right to be “heard” thereafter. 

In view of these essential differences in the statutes, we 
submit, Texaco and Storer are not to be taken as laying down 
any rule governing here that a provision for waiver must be 
included in regulations to give them sufficient flexibility. 
Under the circumstances here, we believe, the available rem- 
edy to petition for amendment suffices to bar a claim of 
arbitrariness, and to sustain the validity of the Labeling Reg- 
ulations. In Acme Fast Freight, Inc. v. United States, 154 F. 
Supp. 239, 241 (S.D.N-Y. 1957) (Three-Judge Court), the 
Court considered that the rule-making process for amendment 
there supplied sufficient flexibility to give validity to binding 
regulations. It thoughtfully stated: 


* See the discussion under Point II infra. 
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*** Once * * * [the Interstate Commerce Commis- 
sion’s] regulation was promulgated, it had no authority 
to authorize a variance, except by an amendment to the 
regulation, at least unless the regulation itself provided 
for the granting of such variances. [The regulation 
there contained no such provision.] * * * The justness 
or reasonableness * * * [of making a variance in plain- 
tiff Acme’s case] * * * was not properly before the Com- 
mission in this [adjudicatory] proceeding. 

The question of justness or reasonableness should 
have been presented by an appropriate application in 
proceeding MC-37 [the rule-making proceeding]. This 
ig no mere procedural nicety. The issue raised by the 
plaintiff cannot be determined by the impact of the reg- 
ulation upon it alone. In an appropriate [rule-making] 
proceeding there would be two’ questions. First and 
foremost, should any exception be made to the uniform 
Commission regulation and second, should an exception 
be made in favor of the plaintiff. The first question-is 
the primary question and that may only be determined 
upon the consideration of nation-wide factors. The 
wisdom of uniform regulations, like the wisdom of legis- 
lation, can rarely be determined by examining their im- 
pact upon a single individual. M/C-37 [the rule-making 
proceeding] offers the proper vehicle because in that 
proceeding the parties offer full representation of the in- 
dustry, whereas in the present proceeding a much nar- 
rower segment of the industry was represented. * * * 
[Emphasis and bracketed material supplied.] 

The discussion in Storer, supra, 351 U.S. at 204-205, is per- 
tinent in this connection. “If time and changing circum- 
stances” here reveal that the “public interest” is no longer 
served by the outstanding Labeling Regulations, it must be 
assumed that the administrators will perform their “statutory 
obligation” and change the regulations. And if in a proper 
case the administrators’ denial of any such petition for amend- 
ment of the regulations can be shown to be arbitrary and capri- 
cious under all the applicable circumstances, the way would 
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be open to an aggrieved party to secure appropriate relief in 
the Courts.* 

Both Tezaco-and Storer teach not only: that legislative rule- 
making can control adjudicatory action. without hearing. They 
also make it clear that. an agency is not.compelled to entertain 
an application for waiver (where the regulations permit waiver) 
in adjudicatory proceedings required by statute, or a petition 
for amendment. of the regulations (where the regulations do not 
permit waiver)—if, on the face of the application. or petition 
seeking relief from. the regulations, no good. cause is shown for 
the agency to consider making any deperture from the control- 
ling regulations. 

In this connection, the decisions of this Court in. Gerico In- 
vestment Co. v. Federal Communications Commission, 99 US. 
App. D.C. 379, 240.F. 2d 410 (1957). and Coastal Bend Tele- 
vision Co. v. Federal Communications Commission, 98 US. 
App. D.C. 251, 284 F. 2d 686. (1956), are instructive. Those 
decisions followed in the wake of the Logansport Broadcasting 
case, supra, in which the Federal Communications. Commis- 
sion’s regulations were sustained against attack. 

In Coastal Bend, the Federal Communications Commission 
denied adjudicatory applications on the basis of its outstand- 
ing legislative regulations. The petitioners appealed to this 
Court, seeking essentially a judicial determination that, since 
the expectations of the Commission underlying the regulations 
had not been fulfilled, the regulations no longer served the pub- 
lic interest; and that, hence, the Commission’s adjudicatory 
actions based on the regulations should be overturned. This 
Court declined to intervene, holding in substance that, since 
Congress had committed the matter to the discretion of an ex- 


*In respect of the Court’s observations in its slip op., p. 5, fn. 10, and 
corresponding text, we note that if judicial review of the regulatory action: 
taken here could not be directly obtained under the principles enunciated in 
such cases as Columbia Broadcasting System v. United States, 316 U.S. 407 
(1942), it would be available at the time the application for label approval 
ig denied on the ground that the outstanding Labeling Regulations bar ap- 
proval. And see Functional Musio, Inc. v. Federat Communications Com- 
mAssion, 107 U.S. App. D.C, 34, 37-88, 274 F. 2d 543, 546-547, cert. denied 361 
U.S. 813 (1959). 
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pert: administrative agency, not the courts, it was up to the 
agency, not the courts, “to pass on the wisdom” of having the 
regulation remain in effect and govern the adjudicatory appli- 
cations. 98 U.S. App. D.C. at 255, 234 F. 2d at 690. 

In Gerico, the Federal Communications Commission also took 
adjudicatory action on the basis of the outstanding legislative 
regulations. It granted a construction permit for a television 
broadcasting station to an intervenor applicant. Gerico In- 
vestment Company appealed, as an “aggrieved” party, to this 
Court. Gerico contended (inter alia) that in ite petition for 
“deintermixture” of VHF and UHF channels it had submitted 
different evidence than that previously considered in the Coast- 
al Bend case. This Court, in rejecting that claim, declared (99 
US. App. D.C. at 382, 240 F. 2d at 413): 

* © © But this data was presented to the Commission 
in the rule-making proceedings and can therefore pro- 
vide no basis for distinguishing this case from Coastal 
Bend, where we said: 

“We do not think the Commission abused its discre- 
tion in denying intervention when the only purpose was 
to argue the very points that had been argued * * * in 
the rule-making proceeding * * *.” 

We think the foregoing discussion should make it clear that 
the Labeling Regulations validly control the adjudicatory ac- 
tion of the Secretary of the Treasury on applications for label 
approval, and that adequate means are available for effecting 
proper amendments to the Labeling Regulations when and as 
circumstances require. Hence, unless and until the Labeling 
Regulations are amended, the “rule of law” governing the 
Secretary’s actions precludes him from granting appellant Sea- 
gram’s application for label approval, no matter what evi- 
dentiary materials Seagram may present. 

As developed under Point II infra, the “rule of law” governing 
the Court’s judicial review powers limits the Court to deter- 
mining strictly as a matter of law that the Secretary’s action in 
this matter does not exceed the bounds of his lawful authority. 
We now turn to discuss that fundamental point of proper 
agency-court relations. 
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IL. Where 2 statute-validly confers authority.on an adminis- 
trator to make a determination. in the exercise of his judg- 
ment and discretion, and. neither the Constitution nor the 
statute requires any de novo judicial trial of the facts, 
the conduct of a de novo trial of facts by the Court 
would constitute an improper invasion of the administrative 

__sphere of competence. 


The fundamental separation-of-powers principle for which 
we contend here far transcends this particular case im impor- 
tance. It goes to the very heart of proper agency-court rela- 
tions. . Where Congress has by: valid ‘statute ‘assigned an 
agency the function of exercising its judgment and discretion 
in respect of a matter, and neither the Constitution nor the 
statute assigns any larger role to the Courts, the judicial func- 
tion—where the matter is subject to judicial review at all—is 
to determine as a matter of law solely that the agency’s action 
is within the scope of its statutory authority. 

The basic reason for this is simply that the law has in the 
particular instance reposed upon the agency—not in the 
Courts—the power to act in the exercise of its administrative 
judgment and discretion. In such an instance, the Courts 
have jurisdiction, in ascertaining the legal rights of a party 
in a suit properly before them, to pass on the legality of the 
action of the agency; but the judicial function ends there. 

We begin with the “cardinal principle” stated in United 
States v. Morgan, 307 U.S. 183, 190-191 (1939): 

** * [TJn construing a statute setting up an admin- 
istrative agency and providing for judicial review of its 
action, court and agency are not to be regarded as 
wholly independent and unrelated instrumentalities 
* * * in securing the plainly indicated objects of the 
statute. Court and agency are the means adopted to 
attain the prescribed end * * *. Neither body should 
repeat in this day the mistake made by the courts of 
law when equity was struggling for recognition as an 
ameliorating system of justice * * *. 

While the following statement of what he deemed to be 
“eontrolling considerations” was made by Mr. Justice Frank- 
furter in a dissenting opinion in Ashbacker Radio Co. v. Fed- 
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eral Communications Commission, 326 U.S. 327, 334, 334-335 
(1945), it speaks out of his long study in the administrative 
law field, and we. believe it warrants serious thought by all 
concerned with effectuating proper agency-court relations: * 
The extent to which administrative agencies are to be 
entrusted with the enforcement of federal legislation is 
for Congress to determine [subject to constitutional 
limitations]. Insofar as the actions of these agencies 
come under the scrutiny of judicial review, it is the busi- 
ness of the courts to respect the distribution of authority 
that Congress makes as between administrative and 
judicial tribunals. Of course courts must hold the ad- 
ministrative agencies within the confines of their Con- 
gressional authority. But in doing so they should not 
even unwittingly assume that the familiar is the neces- 
sary and demand of the administrative process observ- 
ance of conventional judicial procedures when Congress 
has made no such exaction. Since these agencies deal 
largely with the vindication of public interest and not 
the enforcement of private rights, this [Supreme] Court 
ought not to imply hampering restrictions, not imposed 


by Congress, upon the effectiveness of the administrative 
process. One reason for the expansion of administrative 
agencies has been the recognition that procedures appro- 
priate for the adjudication of private rights in the courts 
may be inappropriate for the kinds of determinations 
which administrative agencies are called upon to make. 
[Emphasis and bracketed material supplied.] 


2 We do not mean to be taken as failing to recognize the essential role 
of the judiciary in respect of the administrative process. ‘In this country, 
where even legislative action is subject to some judicial veto, there has 
been little question as to the propriety of judicial review of administrative 
adjudication. The controversies that have arisen relate rather to the de- 
tails of the adjustments between courts and administrative agencies * * *.” 
Final Report of Attorney General’s Committee, Administrative Procedure in 
Government Agencics, S. Doc. No. 8, 77th Cong., 1st Sess. (1941), p. 75. 
See Professor Jaffe’s article, The Right to Judicial Review I, 71 Harv. L. 
Rev. 401, 406-407 (1958). He points out the “deep wisdom” of the division 
of functions between agencies and the Courts. But, he adds, this is good 
where the judiciary “limits itself to the question of illegality or arbitrari- 
ness”; it is bad where “the judiciary forgets its role and tries to run the 
show.” 
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In Federal Power Commission v. Idaho Power Co., 344 U.S. 
17, 20-21 (1952), the Supreme Court struck down action by the 
Court of Appeals improperly invading the administrative 
sphere, stating: 

* * © When the court decided that the license should 
issue without the conditions [prescribed by the agency], 
it usurped an administrative function. * * * [T]he 
guiding principle, violated here, is that the function of 
the reviewing court ends when an error of law is laid 
bare. At that point the matter once more goes to the 
Commission for reconsideration * * *. 

The Court, it is true, has power “to affirm, modify," 
or set aside” the order of the Commission “in whole or 
in part.” * * * But that authority is not power to ex- 
ercise an essentially administrative function * * *. 
[Emphasis, bracketed material and footnote reference 
supplied. ] 

Again, in Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134, 141-144 (1940), the Supreme 
Court spoke out as follows: 

A much deeper issue, however, is here involved * * *. 
What is in issue is * * * due observance by courts of the 
distribution of authority made by Congress as between 
its power to regulate commerce [conferred on the Com- 
mission] and the reviewing power which it has con- 
ferred on the courts under Article III of the Constitution. 
* * * [To the extent that a federal court is authorized 
to review an administrative act, there is superimposed 
upon the enforcement of legislative policy through ad- 
ministrative control a different process from that out 
of which the administrative action under review ensued. 
The technical rules * * * [governing the regular business 
of the courts] * * * are taken out of their environment 
when mechanically applied to determine the extent to 
which Congressional power, exercised through a dele- 


*In the present case, the Federal Alcohol Administration Act does not 
confer any power on the Court to “modify” the Secretary's action on an 
application for label approval. Hence, the Supreme Court’s remarks in the 
Idaho Power case, supra, apply here with even more force. 
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gated agency, can be controlled within the limited scope: 
of “judicial power” conferred by Congress under the Con- 
stitution. [Bracketed material supplied.] 
And see Federal Trade Commission v. Morton Salt Co., 384 
US..37, 55 (1948). 

The fact that the Act here gives the District. Court “juris- 
diction of suits to enjoin, annul, or suspend in whole or in part 
any final action by the Administrator upon any application” 
for label approval does not affect the applicability here of the 
separation-of-powers principle involved. Long before a suit 
for injunction was written into the Federa] Aleohol Adminis- 
tration Act in 1935, as the mode of judicial review of actions 
by the Secretary’s delegate on applications for label approval, 
it had: come to be well established that a plenary suit in equity 
for an injunction against allegedly unlawful agency action, 
along with mandamus, habeas corpus, ete., was an appropriate 
mode of securing limited judicial review of administrative 
‘agency action, to keep administrative agencies within the con- 
fines of the statutory authority conferred on them by Congress. 

The historical background establishes beyond cavil that 
when Congress wrote this judicial review provision into the 
Act it meant to expressly confer on the Court that limited 
power of judicial review which the “rule of law” requires. 

Ever since Chief Judge Marshall’s famous dictum in Mar- 
bury v. Madison, 5 U.S. (1 Cranch) 137, 168-173 (1803), 
cleared the path for the use of mandamus as a general, non- 
statutory mode of obtaining limited judicial review in the 
Courts of agency action, it has been well settled that the sep- 
aration-of-powers doctrine under discussion here precludes 
judicial invasion of the sphere validly committed by statute to 
administrative competence. See Kendall v. United States ex 
rel. Stokes, 37 US. (12 Pet.) 524, 609, 613, 617 (1838) ; Deca- 
tur v. Paulding, 39 U.S. (14 Pet.) 497, 515 (1840) ; United 
States ex rel. Dunlap v. Black, 128 U.S. 40, 44-48 (1888). 

In Board of Liquidation v. McComb, 92 US. 531, 541 (1875), 
the Supreme Court held that a suit for an injunction is also 
available as a non-statutory form of conducting limited judi- 
cial review, equally with mandamus, and to the same end: 
When a plain official duty, requiring no exercise of discretion, 
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is to be performed, and performance is refused, any person who 
will sustain personal injury by such refusal may have a man- 
damus to compel its performance; and when such duty is 
threatened to be violated by some positive act, any person who 
will sustain personal injury thereby, for which adequate com- 
pensation cannot be had at law, may have an injunction to 
prevent it. In such cases, the writs of mandamus and injunc- 
tion are somewhat correlative to each other. * * *” (The 
case, however, involved State, not Federal, officers.) 

Thereafter, in Noble v. Union River Logging RR. Co., 147 
US. 165, 171-172 (1893), these same principles of limited judi- 
cial review were applied against a Federal officer. All the 
leading cases, going back to Marbury v. Madison, supra, were 
reviewed. And the Supreme Court there made these signifi- 
cant observations: 

We have no doubt the principle of these decisions applies 
to a case wherein it is contended that the act of the 
Head of a Department, under any view of the facts that 
were laid before him, was ultra vires, and beyond the 
scope of his authority. If he has no power at all to do 
the act complained of, he is as much subject to an in- 
junction as he would be to a mandamus if he refused to 
do an act which the law plainly required him todo. * * Mw 
[Emphasis supplied.] 

In the immigration field, habeas corpus was early pressed into 
service 28 a non-statutory form of judicial review. In Nishi- 
mura Ekiu v. United States, 142 U.S. 651, 660 (1892), habeas 
corpus was sued out by an alien challenging the constitutional- 
ity of the immigration statute. The Supreme Court, in hold- 
ing that the statute could constitutionally confer on the immi- 
gration authorities authority to make final determinations of 
fact, stated: 

*** /TJhe final determination of * * * facts [on 
which the right of a person to enter the United States 
depends] may be [constitutionally] entrusted by Con- 
gress to executive officers; and in such a case, as in all 
others, in which a statute gives a discretionary power to 
an officer, to be exercised by him upon his own opinion 
of certain facts, he is made the sole and exclusive judge 
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of the existence of those facts, and no other tribunal, 
unless expressly authorized by law to do 80, is at liberty 
toreexamine or controvert the sufficiency of the evidence 
on which he acted. Martin v. Mott, 12 Wheat, 19, 31, 
Philadelphia & Trenton Railroad v. Stimpson, 14 Pet. 
448, 458; Benson v. McMahon, 127 US. 457; In re 
Oteiza, 136 U.S. 330. [Emphasis and bracketed ma- 
terial supplied.] 

These earlier decisions place American School of Magnetic 
Healing v. McAnnulty, 187 U.S. 94 (1902),2* in proper perspec- 
tive. That case came up on a demurrer to the complaint; 
hence, all material facts averred therein were deemed admitted. 
The Court conceded arguendo that if the decision of the Post- 
master General that a violation of law had occurred was “based 
upon some evidence to that effect,” it would be final and con- 
clusive and not the subject of review by any court. But, since 
the demurrer conceded the truth of the allegations in the com- 
paint, and those allegations were to the effect that no statutory 
violation had occurred, a case was made out as a matter of law 
of administrative action in excess of statutory authority. Im- 
portantly for purposes of the present discussion, the Supreme 
Court stated (187 U.S. at 109-110): 

* * * [I]f the evidence before the Postmaster General, 
in any view of the facts, failed to show a violation 


* The Conrt in its per curiam opinion (p. 5, fn. 8) cited Jordan v. United 
Insurance Company of Amcrica, 110 U.S. App. D.C, 112, 289 F. 2d 778 (1961), 
as one of the two cases on which it relied for its assertion of Judicial power 
to conduct a de novo judicial trial of the facts here. That case (in turn) 
relied heavily upon American School of Magnetic Healing, supra. 110 U.S. 
App. D.C. at 117, 289 F. 2d at 788. As developed above, American. School of 
Magnetic Healing turned on an issue of law, not fact. Jordan also relied 
heavily upon Ng Fung Ho v. White, 259 U.S. 276 (1921). That reliance 
was misplaced. Ng Fung Ho involved @ claim by a resident to United States 
citizenship. The Supreme Court there held that in such a case the Consti- 
tution requires a judicial trial de novo. The general rule in the immigra- 
tion field, however, has been authoritatively settled by Kessler v. Strecker, 
307 U.S. 22, 34 (1989). There, the Supreme Court held: “A district court 
cannot upon habeas corpus, proceed de novo, for the function of investigation 
and finding has not been conferred upon it but upon the Secretary of Labor.” 
Thus, neither American School of Magnetic Healing nor Ng Fung Ho serves 
to support the assertion of judicial power to conduct a de novo trial of the 
facts here. 
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of any Federal law, the determination of that. official 
that such violation existed would not be the determina- 
tion of a question of fact, but a pure mistake of law on 
his part, because the facts being conceded, whether they 
amounted to a violation of the statutes, would be a legal 
question and not a questions of fact. * * * 

The facts, which are here admitted of record {by the 
demurrer], show that the case is not one which by any 
construction of those facts is covered or provided for by 
the statutes under which the Postmaster General has 
assumed to act, and his determination that those ad- 
mitted facts do authorize his action is a clear mistake 
of law as applied to those admitted facts, and the courts, 
therefore, * * * have power in @ proper proceeding to 
grant relief. [Emphasis and bracketed material sup- 
plied.] , 

In United States ex rel. Riverside Ou Company v. Hitchcock, 
190 U.S. 316, 324-325 (1903), the Supreme Court declined to 
interfere with the decision of the Secretary of the Interior, made 
on the record before him, as to the legal meaning of a statutory 
term as applied to the facts in the case. The Court felt that this 


essentially involved the exercise of judgment and discretion on 
the Secretary’s part and held it to be judicially non-review- 
able2* The Court determined that American School of Mag- 


% ag the famous concurring opinion of Mr. Justice Brandeis in St. Joseph 
Stockyards Co. v. United States, 292 U.S. 38, 84 (1936) indicates, the modern 
law of limited judicial review has moved away from the notion that an 
administrative determination of the legal meaning of a statutory term as 
applied to facts is such an exercise of administrative judgment and discre- 
tion as to be wholly judicially nonreviewable. See Gegiow v. Uhl, 239 U.S. 
3, 9-10 (1915). 

Currently, the guiding principle seems to be that, where construction of = 
statutory term as applied to facts requires application of the agency’s ex- 
pertise, the agency’s interpretation will not be disturbed on judicial review 
if it has a “basis in law” and “warrant in the record”. Compare O'Leary 
v. Brown-Pacific-Mazon, Inc., 340 U.S. 504, 508 (1951) ; Unemployment Com- 
pensation Comm., etc. V. Aragon, 320 U.S. 143 153-154 (1946) ; National 
Labor Relations Board v. Hearst Publications, 332 U.S. 111, 131 (1944) with 
Social Security Board v. Nierotko, 327 U.S. 358, 369 (1946). But, except 
for this, we think the Court’s statements in Riverside Oil, supra, are still 
valid law today. 
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netic Healing, supra, decided nothing contrary to the following 
stated views of the Court: 

That the decision of the questions presented to the 
Secretary of the Interior was no merely formal] or min- 
isterial act is shown beyond the necessity of argument by 
a perusal of the foregoing statement of the issues pre- 
sented by this record for the decision of the Secretary. 
Whether he decided right or wrong is not the question. 
Having jurisdiction to decide at all, he had necessary 
jurisdiction, and it was his duty to decide as he thought. 
the law was, and the courts have no power whatever 
under those circumstances to review his determination 
by mandamus or injunction. The court has no general 
supervisory power over the officers of the Land Depart- 
ment, by which to control their decisions upon ques- 
tions within their jurisdiction * * * Mandamus has 
never been regarded as the proper writ to control the 
judgment and discretion of an officer as to the decision 
of a matter which the law gave him the power and im- 
posed upon him the duty to decide for himself. * * * 
The responsibility as well as the power rests with the 
Secretary, uncontrolled by the courts. [Emphasis sup- 
plied.] 

In Bates & Guild Co. v. Payne, 194 U.S. 106, 109-110 (1904), 
the Supreme Court summarized its understanding of the then- 
existing state of the law of judicial review as follows: “* * * 
[Where the decision of questions of fact is committed by 
Congress to the judgment and diseretion of the head of a depart- 
ment, his decision thereon is conclusive; and * * * even upon 
mixed questions of law and fact, or of law alone, his action will 
carry with it a strong presumption of its correctness, and the 
courts will not ordinarily review it, although they may have the 
power, and will occasionally exercise the right of so doing.” 
And see Leach v. Carlisle, 258 U.S. 138, 189-140 (1922). 

Professor Jaffe in his article The Right to Judicial Review I, 
71 Harv. L. Rev. 401 (1958), traces the power of the common- 
law courts to conduct limited judicial review of the legality of 
official governmental action back to a decision by Lord Holt in 
1700, or even earlier. And he notes that: In Degge v. Hitch- 
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cock, 229 US. 162 (1913), the Supreme Court [he thinks, in- 
correctly] took certiorari entirely out of the Federal common- 
law system as & mode of obtaining limited judicial review of 
administrative action. Since then “its place has been taken 
to some extent by injunction, declaratory judgment, and since 
1946, by a proceeding to review under section 10 of the Admin- 
istrative Procedure Act,” 5 U.S.C. 1009. Habeas corpus re- 
mains an available common-law remedy: in Gegiow v. Uhl, 
supra, 239 US. 3 (1915), judicial intervention was allowed by 
that means to keep the Administrator within the bounds of his 
statutory authority as to a matter of law. Id. at 403-425. 

In Degge v. Hitchcock, supra, 229 U.S. at 171-172, the Su- 
preme Court cited American School of Magnetic Healing as 
having established that equity relief is available as a general, 
non-statutory form of judicial review to determine the validity 
of agency action. The availability of that mode of review was 
held to foreclose resort to certiorari. Following that decision, 
injunction became the principal nonstatutory means of obtain- 
ing judicial review in the Federal courts. 

The National Broadcasting case, supra, too was in the nature 
of “a plenary suit in equity.” Columbia Broadcasting Sys- 
tem, Inc. v. United States, 316 US. 417, 415 (1942). And the 
bill of complaint stated “a cause of action in equity.” Na- 
tional Broadcasting Co. v. United States, 316 US. 447, 449 
(1942) (the same case at an earlier stage of the litigation). 
Yet, this did not affect Judge Learned Hand’s conclusion, 
affirmed by the Supreme Court, that the Court had no power 
to decide for itself issues of fact statutorily committed to the 
agency’s judgment and discretion—not to the Courts. 


7 Section 402(a) of the Communications Act of 1934, 48 Stat. 1093, orig- 
inally adopted the judicial review provisions in the Act of October 22, 1913, 
38 Stat. 219, for review of Federal Communication Commission orders not 
‘subject to direct review in the Courts of Appeals. The Act of October 22, 
1913, provided that no interlocutory injunction would be issued to suspend 
or restrain the enforcement of an order unless it was heard by a Three- 
Judge District Court. This was patterned after the procedure finally estab- 
lished for Interstate Commerce Commission cases, also a “plenary suit in 
equity’; under which the Supreme Court, led by Chief Justice White, worked 
out the principles of limited review governing judicial review of ICC 
orders. 
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Apart from the Ng Fung Ho doctrine** that on a claim to 
United States citizenship the Constitution requires that a resi- 
dent be accorded the greater protection of a de novo judicial 
trial of the facts, there are only two historical exceptions to the 
basic principle under discussion here, that the separation-of- 
powers doctrine precludes any de novo judicial trial of the 
facts where the statute confers judgment and discretion upon 
an agency to act upon its own findings as to the facts. Neither 
of those exceptions applies here. Both appear to be obsolete 
doctrine. 

(1) “Confiscation” doctrine. Ohio Valley Water Co. v. Ben 
Avon Borough, 253 US. 287, 289 (1920), held that on a claim of 
confiscation in rate-making due process of law requires that the 
“confiscation” issue be subject to a de novo judicial review on 
the administrative record (not a de novo judicial trial of the 
facts), so that the Court can make “its own independent judg- 
ment as to both law and facts.” This holding was reiterated 
in St. Joseph Stockyards Co. v. United States, 298 U.S. 38, 52-53 
(1936). But that decision was accompanied by Judge 
Brandeis’ famous concurring opinion, in which he powerfully 
marshalled the arguments why the Constitution should not be 
construed so as to permit any such de novo judicial review of 
the facts on the administrative record in respect of a “confisca- 
tion” issue. He distinguished the constitutional right of a 
United States resident to “liberty of person”, as exemplified by 
Ng Fung Ho, supra, from “other constitutional rights.” In 
respect of constitutional claims involving property, he pointed 
out, “a, multitude of decisions” show “that due process of law 
does not always entitle an owner to have the correctness of 
findings of fact [made in relation to his property independ- 
ently] reviewed by acourt. * * *” 298 US. at 73, 77. 

This doctrine that “confiscation” claims constitutionally re- 
quire judicial review de novo of the law and facts on the ad- 
ministrative record has since been generally repudiated, in line 
with Mr. Justice Brandeis’ St. Joseph concurring opinion. The 
established “substantial evidence” rule governing judicial re- 
view of agency action fully satisfies the requirements of consti- 


* See fn. 15 supra. 
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tutional due process of law. Alabama Power Serv. Commission 
y. Southern Ry. Co., 341 US. 341, 348 (1951) ; Federal Power 
Commission v. Natural Gas Pipeline Co., 315 US. 575-595 
(1942). Cf. Railroad Commission v. Rowan & Nichols Co., 
311 US. 570, 575-576 (1941). In American Trucking Assns., 
Inc. v. United States, 344 US. 298, 320 (1953), the Supreme: 
Court construed St. Joseph (and other leading authorities) as 
meaning only that the right to introduce evidence in support of 
a “confiscation” claim in a de novo judicial trial will lie only “if 
the * * * [agency] * * * bars an opportunity to do so 
[administratively].” ° 

(2) “Jurisdictional Fact” doctrine. Crowell v. Benson, 285 
US. 22, 46 (1932), held that in respect of facts going to deter- 
mine the agency’s very jurisdiction over the subject matter 
involved, constitutional due process of law requires that the 
reviewing court make “its own examination and determination” 
of such facts. The decision in that case was accompanied by a 
masterful dissent of Mr. Justice Brandeis (joined by Stone and 
Roberts, JJ.). He contended that “jurisdictional” facts should 
be deemed to be like any other facts in the case, and that if the 
administrative findings as to those facts are found on judicial 


review to be “supported by evidence,” they “must be accepted 
es conclusive” unless “there was some [vitiating] irregularity 
in the [administrative] proceeding * * *.” 285 U.S. at 65-95.” 

It has been remarked that this doctrine, though never ex- 


United States, 

jon of Mr. Justice 

United States, 320 U.S. 685, 

jon of Mr. Justice Frankfurter) .” 

Despite the differences of view expressed in Crowell v. Ben- 
son between the majority opinion written by Chief Justice 
Hughes, and the dissenting opinion written by Mr. Justice 

»” See Davis, Administrative Law Treatise (1958), Vol. 4, § 29.09, pp. 171- 
172, including fn. 30. 

In particular, see Mr. Justice Brandeis’ penetrating discussion at 285 
U.S. 74-80. 


2 Also see Davis, Administrative Law Treatise, Vol. 4, $29.18, p- 157,. 
fn. 20. 
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Brandeis, on the validity of carving out a “jurisdictional fact” 
exception, both were in full agreement on the main principle 
that we assert here. Compare Mr. Justice Hughes’ discussion 
at 285 U.S. 46-54 with Mr. Justice Brandeis’ discussion at 285 
US. 74-76. The only distinction between the present case, 
and the point there made by both Chief Justice Hughes and 
Mr. Justice Brandeis, is that here we are concerned with what 
is regarded as essentially an “executive” or “purely adminis- 
trative” function (initial licensing), whereas in the authorities 
cited by Chief Justice Hughes and Mr. Justice Brandeis, the 
matters involved were quite clearly in the category of “quasi- 
judicial” decisions. That distinction, however, makes no dif- 
ference in the application of the controlling separation-of- 
powers principle. , Again, we have an a fortiori situation here. 
Moreover, as we shall develop, where such “executive” action 
is judicially cognizable, proper limited judicial review may be 
had thereof, even though such “executive” action is not re- 
quired, either constitutionally or by statute, to be made on 
the basis of any “hearing” conducted “on the record.” 

Thus, if we were to substitute the word “executive” for 
“quasi-judicial,” and the word “agencies” for “tribunals,” the 
following statement by Mr. Justice Brandeis, 285 U.S. 75-76, 
would properly apply here: 

In the review of the quasi-judicial decisions of these 
federal administrative tribunals the bill in equity serves 
the purpose which at common law, and under the prac- 
tice of many of the States, is performed by writs of 
certiorari. It presents to the reviewing court the record 
of the proceedings before the administrative tribunal in 
order that determination may be made * * * whether 
the authority conferred has been properly exercised. 
Neither upon bill in equity in the federal courts nor 
writ of certiorari in the States is it the practice to permit 
fresh evidence to be offered in the reviewing court. 
* * * [Emphasis in original.] 

And the following statement by Chief Justice Hughes, 285 U.S. 
at 54, would also fully apply here: 
* * * [W]e are unable to find any constitutional ob- 
stacle to the action of the Congress in availing itself of 
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2 method shown by experience to be essential in order 
to apply its standards to the thousands of cases in- 
volved, thus relieving the courts of a most serious bur- 
den while preserving their complete authority to insure 
the proper application of the law. 

As Chief Justice Hughes pointed out, 285 U.S. at 50-51, 
Murray's Lessee v. Hoboken Land and Improvement Co., 59 
US. (18 How.) 272, 280-285 (1855), established that it is con- 
stitutionally permissible for Congress to commit to final agency 
decision without judicial intervention fact determinations in 
respect of “various matters, arising between the government 
and others which from their nature do not require judicial 
determination and yet are susceptible of it.” Further: 

*+** “rT]he mode of determining matters of this 
class is completely within congressional control. 
Congress may reserve to itself the power to decide, 
may delegate that power to executive officers, or 
may commit it to judicial tribunals.” Ez parte Bakelite 
Corp., 279 US. 438, 451. Familiar illustrations of ad- 
ministrative agencies created for the determination of 
such matters are found in connection with the exercise 
of the congressional power as to interstate and foreign 
commerce, taxation, immigration, the public lands, pub- 
lic health, the facilities of the post office, pensions, and 
payment to veterans. 

Mr. Justice Brandeis added (285 U.S. at 88-90) : “Adminis- 
trative bodies in the cases referred to by the Court * * * are 
tribunals of final resort within the scope of their authority. 
* * © With respect to them, the function of the court is not 
one of review but essentially one of control—the function of 
keeping them within their statutory authority.” 

It is also important in this connection to note that the con- 
stitutional Courts may not undertake any “purely administra- 
tive” tasks—including that of being “a superior and revising 
agency” in respect of the exercise of administrative judgment 
and discretion—even if assigned them by Congress. Federal 
Radio Commission v. General Electric Co., 281 U.S. 464, 467- 
469 (1930) ; Postum Cereal Co. v. California Fig Nut Co., 272 
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US. 693, 700-701 (1927) ; Keller v. Potomac Electric Co., 261 
US. 428, 442 (1923). 

Thus, we submit, the entire current law as to limited judicial 
review of agency action militates against the aberrant view 
expressed in the per curiam opinion that a de novo judicial trial 
of the facts may properly lie in the circumstances of this case. 
This brings us to consideration of what, precisely, is “at stake” 
in this litigation. 

As already noted (fn. 2, supra), we think’the opinion of this 
Court in the first Continental Distilling Corp: case is correct in 
its view that what is involved in this lawsuit is not at all a 
“licensing” matter, as that term is generally understood. The 
denial of a labeling application has no basic effect upon the right 
of appellant Seagram to continue carrying on its business as a 
distiller. And it is on analysis only regulation of an incident 
of such business, in the interest of preventing consumer decep- 
tion. 

But if we nevertheless proceed here arguendo on the assump- 
tion that the per curiam opinion is correct in classifying this 
matter as involving a “licensing” procedure, at most what is 
involved is an application for an “initial license.” Appellant 
Seagram was never previously authorized to make any such 
statement on its blended whiskey label as it now seeks to make. 
And, as indicated, this application for “initial license” has no 
basic effect upon the right of appellant Seagram to continue 
carrying on its distilling business. 

Due process of law “does not require a trial-type hearing in 
every conceivable case of government impairment of private 
interest.” It is “not a technical conception with a fixed content 
unrelated to time, place and circumstances.” And, “considera- 
tion of what procedures due process may require under any 
given set of circumstances must begin with a determination 
of the precise nature of the governmental function involved as 
well as of the private interest that has been affected by govern- 
mental action.” Cafeteria, etc., Workers Union, etc. v. Mc- 
Elroy, 367 U.S. 886, 894-895 (1961). 

The governmental function here involved is regulation of the 
Distilled Spirits industry in the interest of preventing consumer 
deception. The private interest here affected is not the basic 
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tight to follow a chosen trade, profession, or other lawful means 
of earning a livelihood. Thus, this case is clearly distinguish- 
able from ail cases involving applications for “initial licenses” 
to practice a profession, enter a regulated business, etc. And 
it most definitely is distinguishable from cases involving re- 
newal or substantial modification of @ prior granted license, 
where the licensee has invested in business in reliance upon such 
prior granted license.” 

Moreover, in respect of “licenses” generally, it seems clear 
that they are in the nature of a special privilege, that they do 
not constitute “property” in any constitutional sense, and that 
they are granted and are to be exercised subject to existing 
regulatory restrictions and such other regulatory restrictions as 
may thereafter be reasonably imposed. See 33 Am. Jur. Li- 
censes §§ 2,21. It has been held (in various “initial licensing” 
situations) that due process of law does not require that any 
“hearing” in the formal sense * be accorded the applicant—in 
the absence of any provision in the governing statute expressly 


* In the situation where a licensee has made a substantial investment in 
a business in reliance upon a prior granted license, cognizable injuries may 
be involved in connection with renewal or substantial modification of such 
prior granted license. See L. B. Wilson, Inc. v. Federal Communications 
Commission, 83 U.S. App. D.C. 176, 185, 170 F. 2d 798, 802 (1948). Since 
that is not the situation here, all such cases are clearly distinguishable from 
the case at bar. Appellant Seagram here invested in the storage of its 
neutral spirits in the teeth of the outstanding Labeling Regulations which 
dar the making of any such “age” statement on a label upon the dasis of such 
storage, as Seagram seeks to make here. 

We mean here an adjudicatory proceeding conducted “on the record” 
(with or without such other panoplies of a full quasi-judicial hearing as 
the right to make a personal appearance, and to confront and cross-examine 
adverse witnesses). And we mean to distinguish from such a “formal 
hearing” the conduct of an informal preceeding by an agency, wherein an 
informal “record” is created, e.g., where an applicant for an “initial license” 
submits written representations and documentary evidentiary materials in 
support of his application for agency consideration (in accordance with 
the requirements of the exhaustion doctrine), and the agency then fairly 
considers such matters in arriving at its decision. Where such agency action 
is subject to judicial review, such an informal “record” must sufficiently re- 
flect the basis for the agency’s decision. Else, the Court is not able properly 
to determine that the agency’s action was or was not arbitrary or capricious, 
or otherwise in excess of the agency’s statutory powers. See discussion 
infra of Lloyd Sabaudo Societa Anonima, eto. v. Hiting, 287 U.S. 829 (1982), 
2 leading case on this point. 
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or impliedly requiring that such a “hearing” be given the appli- 
cant. Incorporated Village of Lynbrook v. Simon, 236 N-YS. 
2d 823, 824-825 (N.Y. Sup. Ct. 1962) ; Fink v. Cole, 150 N.Y.S. 
2d 175, 177-180 (N.Y. Ct. of App. 1956); Thayer Amusement 
Corp. v. Moulton, 7 A. 2d 682, 684-690, 124 A.L.R. 236 (Sup. 
Ct. R.I. 1939). See 33 Am. Jur. Licenses, § 60, at p. 379. 

In Communications Commission v. RCA Communications, 
Inc., 346 U.S. 86, 90 (1953), the Supreme Court indicated that 
Congress could have constitutionally made the Commission’s 
administrative decision in respect of granting or denying “ini- 
tial licenses” wholly non-reviewable in the Courts, had it 
chosen to do so. And even more than may possibly be the 
case in respect of businesses having no potential for injury to 
the public health, morals, etc., the procurement of an “initial 
license” in respect of the liquor business may be deemed a 
“special privilege” subject to plenary regulation. The power 
of government to “forbid the manufacture and sale of liquor 
and regulate its traffic is not open to controversy.” Clark Dis- 
tilling Co. v. Western Md. Ry. Co., 242 U.S. 311, 320 (1917). 
See Nebbia v. New York, 291 U.S. 502, 528 (1936) (fn. 26 and 
corresponding text). 

Administrative due process is not necessarily judicial-type 
process. Reetzv. Michigan, 188 U.S. 505, 507 (1903). As Mr. 
Justice Frankfurter has wisely pointed out, “procedures appro- 
priate for the adjudication of private rights in the courts may 
be inappropriate for the kinds of determinations which admin- 
istrative agencies are called upon to make.” Ashbacker Radio 
Co. v. Federal Communications Commission, supra, 326 U-S. 
at 335 (dissenting opinion). If we go back to the historic case 
of Murray’s Lessee v. Hoboken Land and Improvement Co., 
supra, we find it stated there that not all “administrative duties 
the performance of which involves an inquiry into the exist- 
ence of facts and the application to them of rules of law” re- 
quire the holding of a judicial-type hearing before private 
rights may be affected by administrative action. 59 US. (18 
How.) at 280. See Reetz v. Michigan, supra, 188 US. at 
507-510. 

Even in judicial proceedings due process may require in some 
circumstances no more than notice and an opportunity to file 
and obtain consideration by the Court of objections and excep- 
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tions after the initial decision has been entered. See Mitchell 
v. Reichelderfer, 61 U.S. App. D.C. 50, 52, 57 F. 2d 416, 418 
(1932). Some leading instances in which it has been held that 
administrative due process does not require any formal admin- 
istrative “hearing” to be conducted “on the record” are: 
Cafeteria, etc. Workers Union, etc. v. McElroy, supra, 367 U.S. 
at 896-899; Lloyd Sabaudo Societa Anonima, etc. v. Elting, 
supra, 287 US. at 333-334. Cf. Oceanic Steam Navigation 
Co. v. Stranahan, 214 U.S. 320, 339 (1909) ; Buttfield v. Stra- 
nahan, 192 US. 470, 495-497 (1904). See Dyer v. Securities 
and Exchange Commission, 287 F. 2d 773, 779-780 (8th Cir. 
1961); Eastern Airlines, Inc. v. Civil Aeronautics Board, 87 
US. App. D.C. 331, 333-334, 185 F. 2d 426, 428-429 (1950), 
judgment vacated and proceedings ordered dismissed as moot, 
341 U.S. 901 (1951). 

While under the Administrative Procedure Act the process 
of licensing is classified as adjudicatory (slip op., p. 3, fn. 3), 
that classification does not affect the traditional concept that 
licensing is essentially a “purely administrative” or “executive” 
function. As we have shown, it is constitutionally permissible 
for Congress to make no provision for the conduct of any for- 
mal “hearing” in connection with the adj udication of an applica- 
tion for an “initial license.” And, as the Court has recognized 
(slip op., pp. 2-3), the Federal Alcohol Administration Act 
contains no provision requiring the conduct of any type of 
“hearing” on such an application. Section 4 of the Act, 27 
US.C. 204, makes express provision for “due notice” and “op- 
portunity for hearing” in connection with an application for 
“nitial license” to engage in the liquor distilling business, and 
for an appeal from a decision of the agency denying, suspending, 
revoking, or annulling such an “Gnitial license”, directly to the 
Court of Appeals. Thus, Congress’ silence in Section 5 of the 
Act as to any kind of “hearing” clearly signifies the legislative 
intent not to impose any statutory “hearing” requirement in 
respect of the agency’s passing upon an application for label 
approval. 

Before we address ourselves to the matter on the Court’s 
premise (which we believe to be erroneous) that what it has 
before it in this case is solely an adjudicatory denial of an 
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application for label approval, we wish to note this: The Court 
has manifested concern that the Federal Alcohol Administration 
Act does not require that the Labeling Regulations be made 
“on the record,” and that the regulation challenged here “was 
not derived from findings based on evidence in arecord.” (Slip 
op., p. 5.) But, as already observed, Federal Power Commis- 
sion v. Texaco, Inc., supra, and United States v. Storer Broad- 
casting Co., supra, likewise involved regulations not required to 
be made “on the record,” and the policy judgments there made 
by the agencies were also not required to rest exclusively on 
“findings based on evidence in a record.” Yet, that did not 
affect the validity of the agencies’ action denying without hear- 
ing license applications which clearly violated the outstanding 
regulations. 

Likewise, in National Broadcasting Co. v. United States, 319 
US. 190 (1943), there was no statutory requirement that the 
regulations be made “on the record,” and the policy judgments 
there made by the Federal Communications Commission were 
also not required to rest exclusively on “findings based on evi- 
dence in a record.” Yet, the Supreme Court approved the 
District Court’s action in disposing of the case solely on the 
basis of the record made in the course of the rulemaking pro- 
ceedings conducted by the Federal Communications Commis- 
sion, and in refusing to conduct any de novo judicial trial of the 
facts. 

But even if we assume arguendo, as the Court supposes, that 
what it has before it for consideration is the adjudicatory mat- 
ter of denial of appellant Seagram’s application for label ap- 
proval, and nothing more, there is yet no warrant here for the 
Court to conduct any de novo judicial trial of the facts. Suf- 
ficient “opportunity for proof or disproof of the factual 
allegations” would still lie before the agency to “meet the 
requirements for a fair and just disposition” of the matter 
administratively, and to make any de novo judicial trial of the 
facts unwarranted. 

Where Congress has conferred statutory authority on an 
agency to make an adjudicatory determination in the exercise 
of its judgment and discretion, and neither the Constitution 
nor the statute requires that the Court conduct a de novo 


judicial trial of the facts, the proper judicial course is clearly 
spelled out in the decided cases. 

In a case wherein the Court has jurisdiction to conduct lim- 
ited judicial review to determine that an administrative deci- 
sion is not arbitrary or capricious, or otherwise in excess of 
the agency’s statutory authority, a sufficient “record” of the 
agency’s proceedings must be provided, so that the Court can 
properly determine that the agency acted within the bounds 
of its administrative competence. If in such a case the ad- 
ministrative “record” is insufficient for the purposes of limited. 
judicial review, the case need be remanded to the agency for 
the conduct of further appropriate administrative proceedings. 
Moreover, in any adjudicatory matter within the agency’s area, 
of competence, the basic “rule of law” controlling administra- 
tive action requires that the agency fairly pass upon all mate- 
rial issues raised by the party or parties (whether on the basis 
of an “evidentiary” record or otherwise). It also requires that 
the agency give fair consideration to whatever relevant eviden- 
tiary materials the party or parties may proffer in support of 
their applications for agency action. And its final decision 
must appear to be within the bounds of reason. See United 
States v. Compagnie Generale Transatlantique, 26 F. 2d 195, 
197 (2d Cir. 1928). 

Thus, not only where the evidentiary or non-evidentiary 
record on which the agency rested its final adjudicatory action 
proves insufficient for purposes of proper judicial review, but 
also where such record discloses that the agency committed 
procedural error by failing to give due consideration to the 
party’s representations or evidentiary materials, or where the 
agency failed to validly exercise the judgment and discretion 
conferred upon it by the statute, the case need be remanded by 
the Court to the agency for further appropriate administrative 
proceedings. And none of these circumstances calls for the 
Court to invade the administrative sphere by conducting a 
judicial trial de novo, where not authorized to do so by the 
Constitution or the statute. Cf. Securities and Exchange 
Commission v. Chenery Corp., 318 US. 80, 94-95 (1943). 
Compare Tod v. Waldman, 266 US. 113, 119-121 (1924) with 


Chin Yow v. United States, 208 U.S. 13 (1908), in light of 
Kessler v. Strecker, supra, 307 U.S. at 34-35. 

Furthermore, it has been authoritatively established that an 
“evidentiary” record can be validly created administratively 
without any trial-type “hearing” whatever. Lloyd Sabaudo 
Societa Anonima, etc. v. Elting, supra, 287 U.S. 329 (1932). 
That case involved the imposition of immigration fines upon 
steamship line. The statute there conferred on the Secretary 
of Labor authority to impose a fine “if it shall appear” to his 
“satisfaction” that an alien afflicted with any one of certain 
diseases or disabilities had been so afflicted at time of embarka- 
tion for the United States, and that the existence of such dis- 
ease or disability might have then been detected by means of 
& competent medical examination.. 

There was no constitutional requirement as to any formal 
“hearing”. Oceanic Steam Navigation Co. v. Stranahan, supra, 
214 US. at 340-343. The statute also was silent in respect 
of any “hearing” (either “on the record” or otherwise). The 
Secretary based his challenged fine decisions on his review 
of the administrative “files” or “records” made in connection 
with the determination as to the alien’s admissibility at time 
of arrival (in which the steamship line did not participate), the 
representations contained in the steamship line’s letter of pro- 
test, the evidentiary materials accompanying such protest, and 
certain ex parte inter-departmental communications. 

Before the District Court the steamship line sought to in- 
troduce evidence which it had not presented tothe Secretary. 
This new evidence tended to show that no violation of the 
statute had occurred. But the District Court refused to receive 
this evidence submitted dehors the administrative record. The 
District Court decided the case on the basis of the informal 
“Tecord” made before the Secretary, and held that evidence 
therein supported his action. 

The steamship line contended before the Supreme Court 
that due process of law required that it be accorded a judicial 
trial in the matter. The Supreme Court, rejecting that con- 
tention, stated (287 US. at 334): 
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* * * By the words of the statute the Secretary’s is the 
only voice authorized to express the will of the United 
States with respect to the imposition of the fines; the 
judgment of a court may not be substituted for the dis- 
cretion which, under the statute, he alone may exercise. 
In conferring that authority upon an administrative 
officer, Congress did not transcend constitutional limits. 
en 

Thus, it is clear that—even if this case concerned exclusively 

adjudicatory action (which we deny)—the Court need not 
invade the area of administrative competence the statute 
assigns the Secretary in order to “furnish opportunity for proof 
or disproof” of appellant Seagram’s factual allegations here. 
For that reason, the principle stated in Tagg Bros. & Moore- 
head v. United States, 280 U.S. 420, 442—443 (1930) ; Acker 
v. United States, 298 U.S. 426, 434 (1936) ; cf., United States 
v. Carlos Bianchi & Co., 373 US. 709, 715 (1963), applies here 
with equal force. In Tagg Bros., Mr. Justice Brandeis pointed 
out that “where it is believed that the Secretary erred in his 
findings because important evidence was not brought to his at- 
tention, the appropriate remedy is to apply for a rehearing be- 
fore him or to institute new proceedings [before him].” 
- Finally, we must note, the two case authorities the Court 
relied on in its per curiam opinion (p. 5, fn. 8) to support its 
suggestion of judicial competence to conduct a de novo trial of 
the facts here are patently inapposite. 

Jordan v. United Insurance Co. of America, 110 U.S. App. 
D.C. 112, 289 F. 2d 778 (1961), involved an application for 
license renewal by an insurance corporation which had invested 
in business in the District of Columbia in reliance upon a prior 
granted license. Thus, the case is immediately distinguishable. 

The case is also distinguishable upon an even more funda- 
mental ground. This Court there determined that due process 
of law in the indicated circumstances required that an adjudi- 
catory trial-type hearing be accorded. The statute did not 
make provision therefor. To preserve the constitutionality of 
the statute, the Court construed it as implicitly authorizing 2 
de novo judicial trial. Cf. The Japanese Immigrant Case (Ya- 
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mataya v. Fisher), 189 U.S. 86, 100-101 (1903). That is not 
the situation here at all.* 

Jordan v. American Eagle Fire Ins. Co., 83 U.S. App. D.C. 
192, 169 F. 2d 281 (1948), involved rate-making regulation. 
This Court held (in reliance upon St. Joseph and other authori- 
ties) that due process of law requires in respect of rate-making 
“g judicial type of hearing before a capable tribunal.” 83 U.S. 
App. at 199, 169 F.2d at 288. To preserve the constitutionality 
of the statute, the Court construed it as implicitly authorizing 
a de novo judicial trial. Thus, that case is likewise clearly dis- 
tinguishable on the same two indicated grounds. 

The essential vice in the Court’s view that a de novo judicial 
trial of the facts would lie here was well expressed by Judge 
Learned Hand in the National Broadcasting Co. case. His ra- 
tionale there, speaking for the District Court, seems irrefutable, 
whether applied on judicial review of a regulatory—or an ad- 
judicatory—action taken by an agency in the exercise of the 
judgment and discretion confided to it by statute. Judge 
Learned Hand reasoned that if the.Court were to take evidence 
for itself in a de novo judicial trial, it could not weigh that evi- 
dence received dehors the administrative record with the evi- 
dence taken by the Commission, without taking over the Com- 
mission’s administrative function. That, he stated, the Court 
did not have power to do. The agency’s order had to “stand 
or fall upon such evidence as it had before it.” And “if an 
aggrieved party wishes to supplement that evidence he must 
apply to the Commission itself * * *.” 47 F. Supp. 940, 947 
(1942). The Supreme Court, in affirming Judge Learned 
Hand’s view, stated (319 US. at 227): “The Court below cor- 
rectly held that its inquiry was limited to review of the evidence 
before the Commission. [Judicial] trial de novo of the matters 
heard by the Commission and dealt with in its Report would 
have been improper. See Tagg Bros. v. United States, 280 US. 
420 * * *: Acker v. United States, 298 U.S. 426 * * *.” We 
believe this fundamental, well settled, separation-of-powers 
principle clearly governs here. 

* Also see the distinguishment in fn. 15 supra of the case authorities re- 
lied on in Jordan v. United Insurance Company of America for its assertion 


of judicial power to conduct a de novo judicial trial in the circumstances 
there involved. 
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In sum, where the statute confers jurisdiction upon an 
agency to exercise its judgment or discretion in a matter upon 
its own fact-findings, the Court, unless expressly authorized 
by law to do 80, is not at liberty to conduct a de novo trial of 
the facts, in order to determine whether or not the agency 
acted arbitrarily or capriciously, or otherwise exceeded its 
statutory authority. That determination is to be. made by 
the Court as a matter of law on its review of the “record”, 
formal or informal as the case may be, upon which the agency 
based its exercise of its judgment and discretion. If the Court 
proceeds otherwise, it unlawfully usurps the agency’s admin- 
istrative function. 2 

CONCLUSION 

For the foregoing reasons, rehearing is warranted in this 
case, and the Court should bring the opinion in accord with 
proper and established legal doctrine. 

Davip C. ACHESON, 
United States Attorney. 
Frank Q. NEBEKER, 


Assistant United States Attorney. 
Gm ZIMMERMAN, 
Assistant United States Attorney. 
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The briefs! of the Government and Intervenor appellees 
misinterpret the nature of the action and misstate the issue 
presented and then attempt to refute issues not presented. 

The complaint alleged: (a) that appellant (hereafter 
Seagram) proposed to make a truthful, not misleading 
and informative statement on a label for its new whiskey, 
Calvert Extra (JA 12A); (b) that this label was dis- 
approved by the Director under statutory authority, which 
limits him to forbidding false or misleading labels 


1 References to pages of the Government Appellees’ Brief are 
G-1, G-2, ete. References to pages of Intervenor Appellees’ Brief 
are In-1, In-2, ete. 
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(JA 114-134) ; and, (c) that it was arbitrary and capricious 
for the Director to forbid Seagram from making a truthful, 
not misleading and informative statement on its label 
(JA 124-134). Appellees’ action is particularly injurious 
since Seagram has expended millions of dollars improving 
the neutral spirits used in its product and is now prevented 
from making an appropriate statement on its label 
(JA 144). No answers were filed, but appellees filed 
motions to dismiss and alternative motions for summary 
judgment. 

On appeal Seagram asserts that it was error to grant 
summary judgment since there was an issue of fact to be 
tried, i.e., whether the proposed label was or was not, false 
or misleading. However, the trial court not only granted 
appellees’ motion for summary judgment but also granted a 
motion to strike Seagram’s affidavits addressed to this 
issue. Appellees submitted no affidavits whatever but only 
certain ‘‘exhibits”’. 

Even appellees must coneede that an administrative 
regulation and determination prohibiting the use of a 
truthful, informative and in no way misleading label is so 
completely at odds, not only with the statutory purpose and 
authorization, but with fundamental principles of law, that 
it must be set aside. 

The only hasis upon which appellees can sustain the 
disapproval of Seagram ’s label is and has to be, that the 
label is misleading, or at the very least, that there is 
sufficient basis in the administrative record with reference 
to this label to sustain such a finding as to this label. The 
trial court in striking Seagram’s affidavits refused to con- 
sider whether this label is false or misleading but rather, at 
appellees’ urging, solely considered the so-called ‘‘adminis- 
trative record’’ submitted by appellees as ‘cexhibits’’. How- 
ever, the record so submitted does not involve Seagram’s 
whiskey or Seagram’s label. Indeed there has never been 
a hearing, much less a factual determination, of whether 
the proposed label for Calvert Extra is true, informative 
and not misleading. Seagram’s affidavits and exhibits 
addressed to this issue were stricken by the District Court. 
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Appellees argue that the record of administrative hear- 
ings held in 1935 in connection with the original promul- 
gation of the entire set of alcoholic beverage regulations in 
1936, and hearings in connection with proposed changes in 
those regulations in 1948 and 1956, furnish an admin- 
istrative record which supports the determination of the 
Agency in this case disapproving this label for this 
whiskey in 1963.* 

Appellees reveal the real reason for their opposition to 
any individual determination of the facts of this particular 
case: they desire a ruling to be made which will take into 
consideration the competitive standing of other distillers 
who may not have stored neutral spirits in the same manner 
as Seagram. Thus Government appellees state that Sea- 
gram ‘seeks an invidious preferment in the market over its 
competitors’? (G-28), and Intervenor appellees state that 
Seagram is ‘‘secking to become a beneficiary of unequal 
treatment’? (In-21).  Sinee any decision here would 
obviously apply equally to all persons who presented similar 
factual circumstances, it is manifest that appellees are 
interested more in preserving a competitive status quo than 
with truthful labeling. Indeed the very intervention of 
three of Seagram’s competitors in this proceeding under- 
lines the nature of the opposition. 

Seagram has alleged that it has made a significant 
advance in the art of blending whiskey by storing its 
specially distilled neutral spirits for some years in reused 
cooperage so that the neutral spirits are significantly 
mellowed and softened. This allegation must be deemed 


2 Appellees studiously avoid any discussion of the facts in this 
case but prefer to speak solely of the regulation in the abstract. 
They argue that a determination of the validity of the general regu- 
lation is a determination of the facts in this case, On this basis 
they contend that the facts in this ease are irrelevant and that the 
Court should consider only the validity of the abstract regulation. 
As pointed out in the text this is not a proper way of deciding the 
issues raised by this complaint. Seagram is attacking the applica- 
tion of the regulation to it; the general validity of the reculation 
arises only collaterally. Seagram’s neutral spirits are specially 
distilled and were stored for more than 4 years. This action is not 
concerned with neutral spirits generally. 
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true for the purposes of a motion for summary judgment.* 
If it is true then Seagram should be permitted to so state 
on its label. Seagram should not have to petition the 
Agency for a new regulation or have its right to make a 
truthful, informative label statement depend upon a count- 
ing of its competitors’ hands. 

The issue here is not the sufficiency of the general 
‘<administrative record’? as to this regulation in the 
abstract. The issue is the sufficiency of the record on which 
this label as to this product has been disapproved. There 
is no administrative record addressed to this issue and there 
is no factual foundation for any holding as to this label 
and this whiskey. There was no opportunity to submit 
such factual material to the Agency—and the District Court 
refused to consider it. 

Both appellees speak of a ‘‘trial de novo’? and attempt 
to ereate the impression that Seagram is seeking a trial of 
issues already heard by the Agency. This is patently not 
so. Seagram stated in its main brief: 


“Tt is extraordinary for appellees to contend as they 


did before the District Court that appellant is asking 
for a ‘Trial de novo of the matters heard by the Com- 
mission.’ There was never any hearing before the 
Commission as to appellant’s neutral spirits and 
whether these spirits improved by storage for more 
than four years in reused cooperage.”’ (p- 20) 


Despite this undisputed fact, the Government appellees 
continue to misstate Seagram’s position; thus the Govern- 
ment appellees state ‘‘ Appellant contends (Br. Points I & 
II)! that the District Court erred in striking its affidavits, 

3 Intervenor appellees (three competing distillers) have on this 
appeal (with no record support and all sworn statements to the 
contrary) attempted to create the impression that Calvert Extra 
is not a new and different whiskey by referring to it as follows: 
«Calvert Extra, a new brand name for appellant’s blended 
whiskey’ (In-6). Such a misstatement of the record reveals clearly 
how appellees attempt to ignore the issue of fact presented to the 
Court: Is the statement on Seagram’s label true and not misleading 
as to Seagram’s new whiskey Calvert Extra? 

4The specificity of this citation is remarkable since it includes 
15 of the 17 pages of Argument in Seagram ’s main brief. 
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and in declining to conduct a judicial trial de novo in this 
matter’’ (G-5). 

The issue in this case is whether Seagram is entitled to 
a hearing on the allegations made in its complaint—that it 
has been prevented by the Agency from making truthful 
and not misleading statements on its proposed label for 
its new whiskey Calvert Extra, when the statutory authority 
of the Agency is limited to prohibiting false or misleading 
label statements. Hearings concerning proposed changes in 
the regulation which predate the product in question and do 
not contain a reference to it are no substitute for a factual 
determination of whether the prohibition of this label on 
this whiskey is arbitrary and capricious. Fundamental 
fairness requires an opportunity to question the application 
of a regulation in a particular case; yet Seagram has not 
been given this opportunity. 


Il. 
APPELLEES IGNORE THE PERTINENT AUTHORITIES. 


Since appellees misstate the issue presented, it is not 
surprising that they find it unnecessary to discuss in any 
detail the pertinent authorities which hold that if admin- 
istrative action in a particular case reaches a result con- 
trary to the statutory purpose, the action must be set aside. 
There are no less than three recent decisions of this very 
Court which hold that a determination of whether a result 
is contrary to statutory purpose must be based on the facts 
of the particular case. Armour & Co. v. Freeman. 113 U. 8. 
App. D. C. 37, 304 F. 2d 404, cert. denied, 370 U. S. 920 
(1962) ; Continental Distilling Corp. v. Humphrey. 95 U.S. 
App. D. C. 104, 220 F. 2d 367 (1954), and 101 U. S. App. 
D. C. 210, 247 F. 2d 796 (1957): Friend v. Lee, 221 F. 2d 96 
(1955). These decisions are virtually ignored by appellees. 
Indeed, Government appellees relegate their discussion of 
these decisions to a footnote! 

In Continental, which arose under the instant statute, 
appellant alleged that a regulation which required it to 
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state on labels the truthful statement that its whiskey 
had been stored in reused cooperage, was arbitrary and 
capricious since Canadian and corn whiskies, which were 
similarly stored, were not required to. Thus, the basic 
issue was whether Continental’s whiskey was sufficiently 
different from these other whiskies to justify the dis- 
criminatory treatment. This Court held: 


<¢TWle are not informed by common knowledge or by 
judicial notice that, in view of the allered similarity 
between Canadian, corn and ‘Embassy Club’ whiskies, 
aruling requiring the latter alone to be labelled ‘‘stored 
in reused cooperage’”’ though the others are also so 
stored, is not unreasonably discriminatory. The com- 
plaint fairly construed raises questions of fact in this 
revard which calls for a solution through procedures 
other than dismissing the complaint on motion. ... 


Should such discrimination exist, furthermore, it would 
lead to consumer deception rather than to its avoidance 
as sought by the statute.’? (95 U. S. App. D. C. at 
108, 220 F. 2d at 371-72). 


The case was then remanded to the District Court for 
a hearing to determine whether there was a reasonable 
basis for discrimination between Continental’s whiskey 
and other whiskies. No amount of administrative hearings 
on the general regulation involved could resolve the partic- 
ular issue presented by the application of the regulation 
to the facts of that particular case. Similarly in the instant 
case, this Court is not informed by ‘fecommon knowledge”’ 
or “judicial notice’’ that the specially distilled neutral 
spirits in Calvert Extra have not improved by storage for 
more than 4 years in reused cooperage. Thus, there must 
be a factual hearing to determine this issue. 

Government appellees deal with Continental in a foot- 
note at the end of their brief (G-28-29). They attempt to 
make two ‘‘distinetions’’: (1) that it involved ‘‘invidious 
discrimination’’, and (2) that the ‘¢administrative records”’ 
were not before the Court. Neither distinction is mean- 
ineful. 

An allegation that agency action requiring the making 
of a truthful statement resulted in unreasonable discrimi- 
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nation in violation of the statutory purpose of preventing 
deception (as in Continental) is no different from the alle- 
gation that agency action resulted in prohibiting the making 
of truthful and not misleading statements (as here). In 
both cases such agency action is unlawful and Continental 
holds that such an issue should be resolved by the District 
Court after hearings and determination of the factual con- 
tentions in the particular case. 

The second attempted distinction is equally meaningless. 
It is true that the ‘‘administrative records” were not before 
the Court in Continental. However, Continental admitted 
that the regulation by its terms applied to its whiskey. 
(95 U. S. App. D. C. at 107, n. 3, 220 F. 2d at 370, n. 3). 
Thus Continental was attacking the validity of the regula- 
tion insofar as it applied by its terms to its whiskey in the 
same sense in which Seagram is challenging the validity 
of the instant regulation insofar as it applies to Calvert 
Extra. Doubtless, the administrative record with reference 
to the label application filed by Continental was the same 
as here; i.e., there was no evidence before the Director 
with reference to the similarity between Continental’s 
whiskey and other whiskies, just as there was no evidence 
before the Director as to the truth of the statements made 
concerning the neutral spirits used in Calvert Extra. Thus 
the so-called ‘‘administrative record”? is immaterial. 

In Continental the Government apparently did not even 
offer the administrative hearings concerning the general 
promulgation of the regulation in question until the case 
was remanded to the District Court for a hearing. The 
District Court refused to admit these records. On appeal 
from the District Court decision after the factual hearing, 
this Court made the following observation: 


“Continental objected to the receipt in evidence of the 
record of these hearings on the ground that it was 
not challenging the validity of the reused cooperage 
regulation, except as applied to it, and the evidence was 
not received.’’ (101 U. S. App. D. C. at 212, 247 (F. 2d 
at 798, n. 2). 


This Court’s footnote made no suggestion that the 
refusal to receive these hearings was erroneous and we sub- 
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mit that this quite clearly indicates the distinction between 
an action to set aside a regulation in the abstract in which 
the issue is the sufficiency of the record pertaining to the 
promulgation of the regulation and an action challenging 
the validity of a regulation insofar as it applies in a particu- 
lar case. In the latter situation the administrative record 
could be relevant only insofar as it contains evidence with 
reference to the particular application of the regulation. 
The administrative record concerning the regulation in the 
abstract was evidently found to be of no relevancy in 
Continental and was excluded. 

Intervenor appellees’ attempted distinction of Con- 
tinental is almost identical to that of the Government 
appellees. Intervenors state that ‘‘Obviously, if the formal 
administrative records had been before the Court as they 
are here, the Court, with full knowledge of the reasons for 
the apparent discrimination, could have based its decision 
on that knowledge”’ (In-29). 

However, the alleged ‘‘formal administrative records’’ 
before the Court in the instant case do not give any basis 
for a determination that the proposed statement with 
reference to the neutral spirits used in Calvert Extra are 
false and misleading. This record does not give ‘‘full knowl- 
edge of the reasons”’ why Seagram has been prohibited 
from making what it alleges are truthful and not misleading 
statements on the label for Calvert Extra. This Court is 
no better informed with reference to the neutral spirits used 
in Calvert Extra than it was with reference to the alleged 
similarity between Continental’s whiskey and other 
whiskies. A factual hearing is required in this case just 
as it was in Continental. 

The most recent decision of this Court, which is directly, 
in point is Armour & Co. v. Freeman, 113 U.S. App. D. C. 
37, 304 F. 2d 404, cert. denied, 370 U. S. 920 (1962). In this 
ease the agency promulgated a regulation requiring hams 
with a certain water content be labelled “‘Tmitation Ham’’. 
Armour brought an action to enjoin the application of the 
regulation to it and to have the regulation declared invalid 
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since it was contrary to the statutory purpose of preventing 
deception. 

Here again the issue was whether the application of a 
regulation to particular hams was arbitrary and capricious, 
The Court in that case held that this was an issue of fact 
which had to be tried. The only distinction of this ease made 
by any of the appellees is on the ground that the “formal 
records of the agency’s hearings’? concerning the regulation 
in the abstract were not before the Court (In-30). Yet the 
Government in that case did not offer the “‘formal records 
of the agency’s hearings’’. However, excerpts of the hear- 
ings were presented to the Court by way of affidavit, and it 
nevertheless required a determination of the issues pre- 
sented on the basis of the facts in that particular case. 

The cases cited by appellees in which review by a court 
was limited to the administrative record in connection with 
the promulgation of a regulation in the abstract are actions 
attacking not the application of regulations in particular 
cases, but rather attacking in the abstract the regulations 
themselves. See, e. g., National Broadcasting Co. v. United 
States, 319 U. S. 190, 225 (1943) discussed at pp. 19-21 of 
appellant’s brief. The case of United States v. Carlo 
Bianchi & Co., 373 U. S. 709 (1963) is not to the contrary, 
as there was a full hearing before the agency as to the facts 
of that particular case. There has never been such a hear- 
ing in the instant case and there is no resemblance what- 
ever between the ‘‘exhibits’’ submitted by appellees here 
and the record of particularized exhaustive hearings in 
Bianchi. 

We again emphasize Seagram is not seeking a de novo 
trial; it is requesting a hearing and a determination of the 
issues of fact raised by its complaint. These issues have 
never been tried. 
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Ill. 


APPELLANT HAS FOLLOWED THE PROPER 
PROCEDURE. 


Much of appellees’ briefs are devoted to an imaginative 
outline of other ways in which appellant could have pro- 
ceeded, assuming that the prohibited label was true and 
not misleading. In so doing appellees ignore the clear 
cut procedure set forth in the Federal Alcohol Administra- 
tion Act, 27 U. S. C. §205(e) and the regulations promul- 
gated thereunder (27 CFR §5.50 (a) et seq.) 


A. There is no provision for a hearing before the Agency. 


The applicable regulations provide (27 CFR §5.50(a)) 
that no person shall bottle distilled spirits unless he has 
a certificate of label approval. It reads in part: 


‘‘Such certificate of label approval shall be issued by 
the Director upon application made on the form desig- 
nated ‘Application for Certificate of Label Approval 
under the Federal Alcohol Administration Act’ (Form 
1649), properly filed and certified to by the permittee.”’ 


There is no provision in the regulations or in the statute 
for a hearing upon such applications, yet appellees contend 
that Seagram should have in some way presented evidence 
to the Agency in support of its application. If there had 
been a procedure for this, Seagram would have done so 
The identical situation was presented in Continental and 
no one suggested that Continental had to go back to the 
Agency and request a hearing which was not provided for 
by the regulations. 


5 Appellees’ suggestion that Seagram should have applied for 
rehearing is likewise without merit. Section 10(c) of the Adminis- 
trative Procedure Act specifically grants appellant the right to seek 
judicial review without seeking reconsideration before the agency. 
5 U.S. C. §$1009(c) ; see Levers v. Anderson, 326 U. S. 219 (1945) 
(wherein the Court held a petition for rehearing unnecessary, even 
though a regulation allowed one to be filed). 
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B. The Act specifically provides for District Court relief. 


Seagram’s right to seek judicial relief is governed by 
the statute and valid regulations promulgated thereunder. 
Levers v. Anderson, 326 U.S. 219, 221 (1945). Section 5(e) 
of the Act grants to an applicant the right to bring suit in 
the District Court upon any final action upon an application 
for label approval, and there are no administrative regula- 
tions qualifying this right. Section 5 gives District Courts 
‘<Jurisdiction of suits to enjoin, annul or suspend . . . any 
final action .. . upon any label application.”’ 

This is precisely the action taken by Seagram in this 
case. This clear-cut procedure for a suit in the District 
Court in which a hearing is held is ignored by appellees in 
their search for some way of avoiding a decision on the 
merits. 


C. Appellant was not required to petition the Agency for 
repeal or amendment of the regulation. 


Appellees’ suggestion that a litigant, challenging the 
application of a regulation, must first petition for a change 
in the regulation before seeking a judicial determination 
as to whether it is valid as applied to him, is absurd. 

Yet Intervenor appellees point out the provisions of the 
Administrative Procedure Act, 5 U. 8. C. §1003(d)® and 
26 CFR §601.601 (In-21) and assert that Seagram should 
have invoked these sections before applying to the District 
Court. These sections govern rulemaking. Section 4(d) 
of the Administrative Procedure Act, 5 U. 8S. C. $1003(d) 
provides that ‘‘every agency shall accord any interested 


6 The Intervenors also cite 5 U. S. C. §$1004(d). This section 
governing declaratory orders authorizes the agency in its sound 
discretion to issue a declaratory order to terminate a controversy 
or remove uncertainty. Its relevance here is doubtful, and in any 
case, it is wholly inapplicable since $1004 applies only in ‘‘ease[s] 
of adjudication required by statute to be determined on the record 
after opportunity for an agency hearing .. .’’ There is no such 
requirement or authorization upon application for label approval. 
Furthermore, Section 10(¢) of the Administrative Procedure Act 
(5 U. S. C. §1009(¢)) specifically provides there is no need to 
petition for a declaratory order before seeking judicial review. 
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person the right to petition for the issuance, amendment, or 
repeal of a rule.”’ Similarly, the Internal Revenue Service 
Regulation 26 C.F.R. §601.601(c) states in pertinent part: 
“Interested persons are privileged to petition for the 
issuance, amendment, or repeal of a rule.’? Neither the 
Administrative Procedure Act nor the cited regulation 
make any provision for waiver of a rule in a specific case. 

To contend that Seagram has not exhausted its admin- 
istrative remedies because it failed to petition for a change 
in the regulation is of absolutely no substance. In District 
of Columbia v. Brady, 109 U.S. App. D. C. 324, 326, 288 F. 
2d 108, 110 (1960), this Court held, after noting that 
exhaustion of prescribed administrative remedies had been 
a long settled rule of judicial administration: 


“But if the administrative remedy is an alternative 
remedy it is not ‘prescribed’ within the meaning of 
that rule and need not be followed. _Common-law 
remedies survive unless the administrative remedy is 
prescribed, i.e., required.”’ 


Section 5(e) of the Act (27 U.S.C. §205(e)) specifically 
prescribes a remedy of a suit in the District Court to enjoin, 
annul, or suspend in whole or in part any final action by the 
Secretary upon any application under this subsection. 
Therefore, not only does Seagram have its common law 
remedy to reverse the action of appellees, but it also has 
specific statutory authorization for the present suit. 

No case has ever required an attempt to obtain disere- 
tionary ‘‘legislative-type’’ relief as a condition precedent 
to invoking a statutorily bestowed right of judicial action. 
None of the cases cited by appellees hold that a petition 
to amend a rule must be made in order to exhaust admin- 
istrative remedies nor do they even imply that such pro- 
cedures are remedies. 


D. There was no provision for waiver of the regulation 
as applied to appellant. 


Appellees also argue that Seagram should have 
requested a waiver of the application of the regulation in 
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this particular case, citing FPC v. Texaco, Inc., 377 U.S. 

33 (1964) and U. S. v. Storer Broadcasting Co., 351 U. S. 

192 (1956) in support of this contention. However, the 

applicable regulation in those cases provided for petitions 

for the ‘‘issuance, amendment, waiver, or repeal of a rule.’’ 
In the Texaco case, the Supreme Court stated 


“In the present case, as in Storer, there is a procedure 
provided in the regulations whereby an applicant can 
ask for a waiver of the Rule complained of.’”’ (377 U.S. 
at 40) (Emphasis added) 


The Court acknowledged that facts might be alleged suffi- 
cient to provide a basis for waiver of the rules but no 
attempt had there been made. The Regulation cited by the 
Court was 18 C.F.R. §1.7(b) which provided in relevant 
part: 


“‘A petition for the issuance, amendment, waiver, or 
repeal of a rule by the Commission shall set forth 
clearly and concisely petitioner’s interest in the sub- 
ject matter, the specific rule, amendment, waiver or 
repeal requested and cite by appropriate records the 
statutory provision or other authority therefor.’’ 
(Emphasis added) 


Intervenor appellees state that this procedure was also 
available to Seagram here (In-21, 23). However, this 
procedure for waiver of a rule is not incorporated in the 
statute or Internal Revenue Service regulations applicable 
here. Both section 4 of the Administrative Procedure Act 
and 26 C. F. R. §601.601 provide only for a petition to issue, 
amend or repeal a rule, and Section 5(e) of the Act pro- 
vides for suit in the District Court after final agency action 
on a label application. 

A procedure permitting an application for the waiver 
of a rule in a particular case presents an opportunity to 
show the inapplicability of the regulation as promulgated 
to the facts thus revealed under the applicable statutory 
standard. On the other hand, the proponent of amendment 
or repeal of a rule has a burden far beyond presenting the 
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facts of his particular case. No authority holds that where 
there is no procedure for the waiver of application of a 
regulation that an aggrieved party must first petition for 
its repeal before challenging its application in Court. Cer- 
tainly there is no such authority in a situation where the 
applicable statute clearly provides for Court action. 


E. The doctrine of ‘‘primary jurisdiction’ is not 
applicable. 


The Government appellees apparently do not join with 
the Intervenor appellees in suggesting the applicability of 
the doctrine of primary jurisdiction. This doctrine is 
defined in United States v. Western Pacific Railroad Co., 
352 U. S. 59 (1956), quoted in Intervenor appellees’ brief: 

«<‘Exhaustion’ [of administrative remedies] applies 
where a claim is cognizable in the first instance by an 
administrative agency alone; judicial interference is 
withheld until the administrative process has run its 
course. ‘Primary jurisdiction,’’ on the other hand, 
applies where a claim is originally cognizable im the 
courts, and comes into play whenever enforcement of 
the claim requires the resolution of issues which, under 
a regulatory scheme, have been placed within the 
special competence of an administrative body;’’ (352 
U. S. 59 at 63-64) (Emphasis added). 


In the instant case it is quite clear that Seagram’s 
application for label approval was cognizable by and 
indeed, actually denied by, the administrative agency in 
the first instance. It was in no sense ‘‘originally cognizable 
in the courts’. Indeed, the suggestion that the Courts 
should stay proceedings in this case until the Agency has 
acted is incredible since the Agency has acted and Seagram 
is coming into court pursuant to a specific statute authoriz- 
ing a suit in the District Court as to agency action disap- 
proving an application for label approval. 

Appellees’ suggestion utterly ignores the nature of the 
issues here presented for determination. The appropriate 
agency has acted—it has made a determination purportedly 
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pursuant to statutory authorization that Seagram’s label 
should be disapproved. It has done so on the basis of a 
general regulation without considering the facts of this 
particular case. The issue presented is whether this Agency 
action was arbitrary and capricious. To suggest that this 
matter go back to the Agency is merely to recognize the 
inadequacy of the facts upon which the Agency acted. 


F. The factual issue here presented is appropriate for 
judicial determination. 


Intervenor appellees state flatly that the matter should 
go back to the Agency so that it can come up in the context 
of a petition for a change in the regulation at which ‘‘all 
interested parties’’ could be heard. However, Seagram is 
not attacking the regulation in the abstract or asking for 
a new regulation. It is merely contending that under the 
facts of its individual case it is arbitrary and capricious 
for the Agency to prohibit its making a true, informative 
and not misleading statement on its labels for Calvert Extra. 

This raises the simple issue of whether the proposed 
label is true and not misleading and this issue should be 
determined on the basis of the facts with reference to this 
product and this product alone. There is no necessity for 
an industry wide conference or obtaining a consensus of 
competitors on whether or how the general regulation 
should be revised. 

While it is true that the solution of the issue in this 
ease will require expert testimony, there is nothing abstruse 
about the issue or unusual about a court or jury deciding 
technical or scientifie questions. Indeed, the instant issue 
ean be largely resolved merely by tasting and smelling the 
exhibits which were submitted by Seagram in connection 
with the motion for summary judgment. 

It may be that if it is held that the instant label is true 
and not misleading that it will be necessary for the Agency 
to rephrase its regulation. This can easily be done follow- 
ing usual Agency procedures. The Court need not concern 
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itself with the problem of redrafting the regulation. In 
the meantime Seagram is suffering irreparable damage by 
the application of this regulation to it. Seagram’s damage 
may well amount to millions of dollars since it has been 
prevented from stating true and informative facts on its 
label. 


IV. 


THE SO-CALLED “ADMINISTRATIVE RECORD” 
RELIED ON BY APPELLEES IS UTTERLY INADEQUATE 
TO SUPPORT THE REGULATION. 


A. Appellees’ ‘‘exhibits’’ were not the ‘“‘record’’ before 
the Director. 


As pointed out previously (Main Brief, p. 17) the 17 
exhibits submitted in the District Court by Government 
appellees do not comprise the administrative record in any 
proceeding. They cannot be considered a part of the 
“record”? before appellee Avis, and indeed they were not 
certified to be the record before him. Consequently, his 
action may not be upheld by verification of documents not 
considered by him. Norris & Hirshberg, Inc. v. SEC, 82 
U.S. App. D. C. 324, 326, 163 F. 2d 689 (1947), cert. denied, 
333 U. S. 867 (1948). 


B. Regulation §5.39(d) is invalid because not supported 
by the so-called administrative record. 


Accepting arguendo appellees’ contention that Seagram 
is attacking the validity of regulation 27 C. F. R. §5.39(d) 
in the abstract, the regulation is itself invalid. 

The relevant statute, 27 U. S. C. §205(e) provides that 
it shall be unlawful to sell or ship distilled spirits unless 
such produets are ‘labelled in conformity with such regu- 
lations, to be prescribed by the Secretary of the Treasury 
... as the Sceretary of the Treasury finds to be likely to 
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mislead the consumer.’’? No such finding appears among 
the ‘‘exhibits’’ offered by appellees. 

Appellees in their enthusiasm for the ‘‘administrative 
record”’ which they submitted as ‘‘exhibits’’ attempt to 
conceal its glaring inadequacies. The 1935 hearing tran- 
seript with reference to the promulgation of the regulation 
in question was not submitted in this case. While appellees 
eventually admit that ‘‘there was no evidence directed to 
this proposal [regulation] at the October 30, 1935 hearing.’’ 
(In.-12, G-3, n. 3) (which fact is not in this record), they 
attempt to give an entirely contrary impression of the 
so-called ‘‘administrative record’’. 


Government appellees state: 


“The legislative-type labelling regulations collaterally 
attacked | here were issued in 1936—some 28 years ago. 
They were issued by the Administrators only after 
holding a legislative-type hearing, such as is prescribed 
by the Act. At that hearing all interested parties— 
including plaintiff—were afforded full opportunity to 
participate in the Administrator’s rule-making process 
through the submission to the Administrators of what- 
ever written data, views, arguments, ete. they desired 
to have the Administrators consider before issuing the 
regulations’? (G-3). 


They state further: 


‘The particular Regulation appellant challenges here 
... Was promulgated in 1936 with the full consensus 
of the Distilled Spirits Industry. ... No one in the 
Industry took i issue with the promulgation of the Regu- 
lation in its present form. (J. A. I. 33A-48A)? (G-7). 


There is no evidence of record in this case to support these 
statements, and appellees’ page reference is to the text of 
the regulation and not to any statement in the record, as 
might be implied from the context. 

Government appellees also attempt to confuse the record 
by stating that Seagram is seeking for the “first time . . . 
to raise an issue’’ on this appeal with reference to whether 
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all of the administrative records have been submitted to 
the District Court.’ They state: 


<<. To dispel any doubt, Government appellees assert 
here that the certified administrative records filed by 
them in the District Court comprise the entire admin- 
istrative records relating to the challenged Regulation. 

“They note, too, these records have always been 
public and available to appellant for examination at 
any time. The availability of these records is generally 
well known to members of the Distilled Spirits Indus- 
try’? (G 3-4, n 3). 


Of course, it is completely improper for facts asserted 
on appeal to be used to bolster the decision appealed from. 
However, the real significance of this statement is its utter 
lack of candor. Rather than admit that the 1935 hearings 
have not been presented, appellees seek to give the impres- 
sion that these hearings are not only before this Court but 
fully support the regulation in question. 

Intervenor appellees create a similar misleading 
impression: they state that the administrative records 
submitted to the District Court fully advised the Court ‘‘of 
the considerations which caused the ‘administrative agency’ 
originally to issue the challeneed Regulation in 1936 .. .”’ 
(In-8). This is certainly misleading when there is no record 
at all with reference to the hearing in 1935 preceding pro- 
mulgation of the reeulation in 1936. ‘¢Pacts conceivably 
known to the Commission but not put in evidence will not 
support an order.’’ The Chicago Junction Case, 264 U.S. 
258, 263 (1924). 

The statute, 27 U. S. C. §205(e) provides for a hearing 
prior to prescribing regulations. ‘The provision for a 
hearing implies both the privilege of introducing evidence 
and the duty of deciding in accordance with it.’? 264 U.S. at 

7 Seazram challenged these “exhibits” in the District Court in 


its Points and Authorities in Opposition to the Motions to Dismiss 
(p. 30, n), and Seagram pointed out that the 1935 hearing trans- 
cript was not even part of these “‘oxhibits.”’ (Id. at 31.) Likewise 
Seagram’s Statement of Genuine Issues specifically questioned this 
so-called administrative record. (JA S2A-83.A.) 
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265. It follows that promulgation of regulation §5.39(d) 
was arbitrary action, for there is no evidence of record in 
the exhibits submitted by appellees to support a finding 
of the fact by the Secretary which is required to validly 
issue the regulation. Thus, as pointed out in ICC v. 
Louisville &d N. R. R., 227 U. S. 88, 91 (1913) a ‘‘finding 
without evidence is arbitrary and baseless.’’ 

Even under the principal case relied upon by appellees, 
National Broadcasting Co. v. United States, 319 U. S. 190 
(1943), it is clear that the regulation may not be upheld 
upon the basis of the 1935 hearing, which was not intro- 
duced, but which appellees admit contained ‘‘no evidence 
directed to this proposal [regulation]’’ (In-12). If this 
were an action attacking the general validity of a regulation 
and not its application and, as in National Broadcasting, 
this Court were “‘limited to review of the evidence before 
the Commission”’ as to the validity of the regulation, there 
would be no evidence to support the supposed finding of the 
Director here. Id at 227. As Judge Learned Hand stated 
in the National Broadcasting case, the orders ‘‘must stand 
or fall upon such evidence as it had before it.’’ 47 F. Supp. 
940, 947 (1942). 

Attempts were made in 1948 and 1956 to change the 
regulation which was promulgated in 1936. In 1956 it was 
argued that the burden to support a change in this regula- 
tion was now on the proponents of the proposal for a change 
(G-14). But such burden was evidently never met when the 
regulation was promulgated. 

Appellees have quoted extensively from the hearings in 
1948 and 1956 subsequent to the promulgation of the regu- 
lation. However, appellees cite no authority for the propo- 
sition that the validity of a regulation may be sustained 
on the basis of hearings subsequent to the promulgation of 
the regulation. If the question is whether the regulation 
was properly issued, then proceedings subsequent to the 
issuance of the regulation are wholly irrelevant. To sustain 
a regulation upon such ex post facto matter would be clearly 
erroneous. Obviously, the issues in the 1948 and 1956 


hearings were quite different from the issues to be deter- 
mined and the facts to be found in order validly to promul- 
gate the regulation in 1936. 

Appellees’ position evidently is that the hodge-podge 
of unsworn statements by lawyers and in briefs, which were 
submitted in 1948 and 1956 at hearings in connection with 
proposed changes in a regulation, is a sufficient substitute 
for a hearing as to whether the statements made on the 
label for the then not yet created Calvert Extra is true and 
not misleading. Seagram maintains that general hearings 
in connection, not with the original promulgation of a reg- 
ulation but with reference to proposed changes in it, are 
no substitute for a factual hearing as to whether the appli- 
cation of a regulation in a particular case is arbitrary and 
capricious. 

It should also be observed that even in the 1948 and 1956 
hearings the statements made were not in the nature of 
expert testimony but rather in the nature of statements by 
interested parties, and no laboratory samples were sub- 
mitted or examined. Further there is an utter lack of any 
showing of what the consumer understands when he reads 
a statement as to the storage of neutral spirits. Would 
a consumer be misled by a statement that neutral spirits 
used in a blended whiskey were stored for more than four 
years? There is nothing in the exhibits other than the 
rankest conjecture on this question, which is the only mate- 
rial issue presented. 

Seagram does not wish, however, to discuss in detail 
these hearings since at best they are relevant only to a 
spurious issue. The real issue here is whether Seagram’s 
proposed label on its new whiskey Calvert Extra is true 
and not misleading and whether if it is, the Director can 
prohibit its use. These issues cannot be determined on a 
motion for summary judgment. 


Conclusion. 


The decision of the District Court granting summary 
judgment should be reversed and the case remanded for 
further proceedings. 
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IN THE 
+ UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,465 


JOSEPH E. SEAGRAM & SONS, INC., Appellant, 
Vv. 


HONORABLE DOUGLAS DILLON, ET AL., Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


PETITION OF NATIONAL DISTILLERS AND CHEMICAL CORPORATION, 
i SCHENLEY INDUSTRIES, INC., AND STITZEL-WELLER DISTILLERY, INC. 
FOR REHEARING EN BANC 
Petitioners respectfully request eaneerinig by the full 
Court of this case, in which a panel of this Court filed its 
opinion on January 21, 1965. The case arises on appeal from 
an order of the United States District Court for the District 
S of Columbia which granted motions for summary judgment filed 
by petitioners and the government appellees. the lower court's 
order was affirmed without prejudice by the opinion of a panel 
of this Court. Petitioners are not seeking rehearing of this 
aspect of the panel's opinion. They are seeking rehearing of 


those portions of the panel's opinion which held that: 
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1.. "The point upon which the proceeding devolves is the 


approval vel non of this label." (Slip opinion, page 6) This 


finding was made after the panel erroneously concluded that 
this proceeding did not involve the rule making authority of 
the Secretary of the Treasury and that the records of public 
hearings -- which are required by the Act before a rule can be 
promulgated and which fully support the validity of the regu- 
lation as applied to Seagram's neutral spirits -- have no bear- 
ing on this case; and 

2. ". . . Seagram had no established procedural remedy 
available in the agency." (Slip opinion, page 4) As a result 
of this erroneous finding the panel fashioned a procedural 
remedy which allows Seagram to resubmit its label to the Secre- 
tary with a proffer of the evidence which it deems sufficient 
to require approval of the label. The panel also specified 
that a judicial trial de novo would be available to review the 
Secretary's decision. 

These two points merit the consideration of this Court 
en banc because they go to the very heart of the administra- 
tive process. The panel places much more authority in the 


hands of the Secretary than he is given by the Act. Under the 
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Act he can only approve labels which conform to regulations 
promulgated after notice and public hearing. under the panel's 
procedure he is encouraged to approve labels which violate the 
specific terms of the regulations upon an en Comers proffer of 
evidence, without notice or hearing to competing distillers 

and other interested and affected parties, and, contrary to the 
Act, without any controlling regulation whatsoever. This Court 
should not permit ad hoc decisions to replace regulations which 


have the force and effect of law. 


Petitioners acknowledge that if a regulation outlives 


its purpose it should be amended or repealed. ‘The proper 
course of action should be decided on by the Coen tetey after 
notice and public hearing as prescribed by the Act. Seagram 
has a procedural remedy to accomplish this under either the 
Administrative Procedure Act (5 U.S.C. §1003 (a) ) or the Sec- 
retary's regulations (26 C.F.R. §601.601(c)). ‘Therefore, in 
order to promote the fair administration of the Federal Alco- 
hol Administration Act and encourage ponevdence in the stabil- 
ity of the regulations, this Court en banc should affirm with- 


out more the decision of the lower court. 


STATEMENT 
Seagram distills, blends, bottles and markets, among 
other things, the blended whiskey which is the subject matter 
of this case. It is seeking to obtain approval of a label 


for this product which will state a claim of age for the neu- 


tral spirits contained therein.2/ 


In support of its claim, Seagram asked the Court to 
find arbitrary and capricious a regulation which has the ef- 
fect of prohibiting a product from being at once described on 
the label as both neutral and as also having an unique de- 
lightful taste of its own resulting from storage. Seagram is 
arguing for the right to show that spirits which are offered 
to the public as "neutral" are not in fact neutral. 

The administrative regulation, which has been continu- 
ously in effect for more than thirty years, forbids age claims 
for neutral spirits because of a finding by the Secretary of 
the Treasury, after notice and public hearing prescribed by 
statute, that such age claims are misleading (27 C.F.R. 
§5.39(d)). Seagram's application for label approval was denied 


by the government appellees on the basis of Section 5.39(d). 


1/ Neutral spirits (or alcohol) make up sixty-five percent 
by volume of the blended whiskey. 


The Federal Alcohol Administration Act requires the 
Secretary to promulgate regulations prohibiting, amongst 
other things, and irrespective of falsity, such statements 


relating to age and manufacturing processes as he finds to 


be likely to mislead the consumer (27 U.S.C. §205 (e)). 


The petitioners (Intervenor Appellees) are also dis- 
tillers which market spirits in active Peeeaeieaon with 
Seagram, with each other, and with all other distillers. 
While petitioners have an obviously vital economic stake in 
the outcome of these proceedings, their paramount interest 
is the maintenance of stability in the regulatory processes. 
The distilling industry must make management. aeciatons in- 
volving hundreds of millions of dollars on the basis of the 
government's regulations. Such decisions relate to the pro- 
duction of products for sale some five to eight years in 
the future and inventories must be programed years in ad- 
vance. Prudent decisions and operations will be impossible 
if regulations are at all times subject to change without 
notice or hearing by ad hoc decisions, first by the Secretary 
and then by the courts on the basis of the evidence of a sin- 


gle applicant. 


oe 
THERE IS SUBSTANTIAL EVIDENCE TO SUPPORT 
THE VALIDITY OF THE REGULATION AND ITS 
APPLICATION TO SEAGRAM'S NEUTRAL SPIRITS 

The lower court found (1) that the proposed label does 
violate the regulation; (2) that the regulation is not arbi- 
trary and capricious but was validly adopted under the author- 
ity of the Federal Alcohol Administration Act; and (3) that 
the plaintiff's contention that the regulation is being arbi- 
trarily and capriciously applied to plaintiff is without merit 
as a matter of law (J.A., Vol. I, p. 90A). 

The panel's decision does not pass on the validity of 
these findings. The panel held that the point upon which this 
proceeding devolves is the approval vel non of Seagram's label. 
It was immaterial, in the view of the panel, that a valid regu- 
lation required denial of Seagram's application for label ap- 
proval. In this respect, the panel's decision is contrary to 


the decision of the Supreme Court in Federal Power Commission 


v. Texaco, Inc., U.S. , 12 L.Ed 2d 112 (1964), 


where that Commission, after giving interested parties notice 
and opportunity to submit views in writing, but no hearing, 


adopted regulations providing that contracts containing certain 
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types of pricing clauses would be rejected out of hand if 
they were the subject of an application for a certificate of 
public convenience and necessity. Applications containing 
the prohibited pricing clauses were filed and rejected with- 
out hearing because of the regulation. The Supreme Court 


affirmed the Commission's action and, in passing on a conten- 


tion that the rule making proceeding deprived the applicant 


of a hearing under the statute, the court held: 
"The only hearing to which Pan American so far has 
been entitled was given when the regulations in 
question were adopted pursuant to §4(b) of the Ad- 
ministrative Procedure Act." (12 L.Ed 2d at p. 120) 
This principle is applicable here. The Secretary's 
regulations, when properly promulgated, have the force and 
effect of law. The record in this case, as discussed at 
pages 9-23 of petitioners' brief, shows that the regulation, 
promulgated in 1936, is well within the scope of the Act; 
that it was properly issued after the required statutory 
notice and opportunity for hearing; and that the Secretary's 
finding that age claims for neutral spirits are misleading 


is fully and satisfactorily supported and explained by the 


records of two public hearings held in 1948 and 1956. In 


these circumstances, this court, sitting en banc, should af- 
firm the judgment of the lower court. 

As shown in the point next below, this disposition 
will not prejudice Seagram since there is an available admin- 
istrative procedure which, in cases like the one at bar, will 
"meet the requirements of justice and basic principles" for 


all affected and interested parties. 
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THE PANEL DID NOT HAVE TO FASHION 
AN ADMINISTRATIVE REMEDY 


The validity of a regulation which has been in effect 
for more than thirty years is being challenged. The chal- 
lenge is predicated on certain scientific and technological 


improvements which allegedly make it possible to produce 


"improved" neutral spirits.2/ Seagram's rationale is that 


it is unfair to apply the regulation to such neutral spirits 

as have been improved by scientific advances since the regu- 

lation was promulgated. Petitioners respectfully submit 

(a) that this type of dispute must be resolved by the agency 

2/ Isn't it confusing to ponder the question whether an “im- 
proved" neutral spirit is one which is less flavorful and 


therefore more neutral or one which is more flavorful and 
therefore less neutral? 
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in the first instance under its statutory authority to pre- 
scribe regulations and (b) that Seagram, sonst to the 
panel's decision, has an established procedural remedy avail- 
able in the agency by which it can bring this matter to a 
head by petitioning the Secretary for the issuance, amend- 
ment, or repeal of a rule (26 C.F.R. §601.601(c); 5 U.S.C. 


1003 (d)) - 


In support of its position petitioners respectfully 


show the following: 

1. Insofar as this case is concerned, Section 205 (e) 
of the Act evidences two basic Congressional intents. First, 
it provides that no distilled spirits shall be introduced 
into interstate commerce "unless such products are labeled 
in conformity with" regulations to be prescribed by the 
Secretary and, second, to insure fair competition -- as shown 
by the title of 27 U.S-C~. §205 -—- it requires notice and pub- 
lic hearing before a regulation can be promulgated. If, as 
Seagram erroneously contends, its neutral sis are not or 
should not be covered by the regulation in question then the 
simple fact is there is no regulation governing the labeling 


of this product and, therefore, no authority in the Secretary 
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to approve the label. If Seagram's alternative contention 
that the regulation is invalid if it applies to its neutral 
spirits is accepted the same conclusion would follow. In 
either event, the necessity for a regulation to control the 
labeling of this allegedly new product would be manifest. 
This would carry out the first intent of Congress. The sec- 
ond intent would be fulfilled by the Secretary giving notice 
of and holding a public hearing as to the need for and the 
type of regulation, if any, which is required to properly 
identify and label this "new" product. Anything short of 
this will deprive petitioners of their statutory right to 
be heard. 

Therefore, insofar as the decision of the panel sanc- 
tions a practice whereby Seagram, or any other applicant, 
can make an en camera presentation to administrative offi- 
cials, it establishes a procedure which violates the inten- 
tion of Congress and undermines the petitioners’ right to 
be heard. 

2. This Court has recognized that it has limited 


jurisdiction in matters of this kind. It will not grant the 


affirmative relief Seagram is seeking.2/ To do so would be 


3/ The complaint, inter alia, seeks a declaration that the 
age claim is not misleading and a decree ordering the 
government defendants to issue the certificate of label 
approval (J.A., Vol. I, p- 14A). 
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an unwarranted intrusion of the judiciary into the administra- 
tive function. This Court, following basic legal principles, 
so held in Continental Distilling Corporation v. Humphrey, 

101 U.S. App. D.C. 210, 247 F.2d 796 (1957), where it said: 

"*e * * that the Court cannot substitute its judg- 

ment for that of the administrative agency and 

devise the appropriate regulations or labeling." 

(101 U.S. App. D.C. at p. 211) 

Therefore, even a trial de novo could not afford the 
final affirmative relief Seagram is seeking. The final solu- 
tion lies in an administrative hearing to Aaternine whether 
an age claim for Seagram's neutral spirits is or is not like- 
ly to mislead the consumer. This is at once both the logical 
and judicial answer for it will not only insure the rights of 
all parties to be heard but it will also afford a complete 
record for ultimate judicial review and thus satisfy the 
requirements of due process. 

3.  Seagram has an available administrative remedy 
which it bypassed in the hope that it can obtain judicial 
amendment of the regulation. The history of the regulations 
and Seagram's actions proves this beyond doubt. 


In 1936, the Secretary of the Treasury, pursuant to 


the authority vested in him by 27 U.S.C. §205 (e), established 


=e co 


a detailed and comprehensive set of regulations for the con- 
trol of labeling practices. These regulations include spe- 
cific standards of identity for the various classes of dis- 
tilled spirits. Neutral spirits comprise one class (27 C.F.R. 
§5.21(a)). In order to prevent consumer deception, the Sec- 
retary found it necessary to prohibit age claims for neutral 
spirits from appearing on the labels of such spirits. This 
prohibition has been continuously in effect for more than 
thirty years. 

During this period the Secretary has given notice of 
and held two hearings on proposals to amend Section 5.39(d) 
which, if adopted, would have permitted such labeling state- 
ments as Seagram now desires to make. The record of these 
hearings, the first held in 1948 and the second in 1956, 


overwhelmingly supports the Secretary's regulation in gen- 


eral and as applied to Seagram's product .4/ 


Seagram supported the continuation of the prohibition 
against age claims for neutral spirits at the 1948 hearing, 
as did every other member of the industry. It was one of 
4/ The 1948 hearing conclusively shows that the storage of 


neutral spirits in used whiskey barrels was not new even 
in 1948 (J.A., Vol. II, pages 134A-136A) . 
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only two members of the industry favoring the eropoeead amend- 

ment at the 1956 hearing, and, even then, it did not present 

the results of the studies it had been making ee many years. 
In 1949, Seagram began studying the effect upon neu- 


tral spirits of their storage in used whiskey barrels and by 


1958 it had commenced storing neutral spirits in) such barrels 


with the intent of using such spirits in a new blended whis- 
key (J.A., Vol. I, 66A-68A). Nothing more of memene occurred 
until January 28, 1963, when Seagram filed its application 
for label approval. It was rejected the same day and Seagram 
filed suit in the lower court the following aay. During all 
this period it well knew that Section 5.39(d) would bar the 
age claim it intended to make. Seagram began publicizing 

its "new" blend in early February, 1963, and it has been 
successfully marketing its product since that cme (J.A., 
Vol. II, pp. 98A-102A) - 

At any time during this period Seagram could have peti- 
tioned for the issuance of a rule creating a new standard of 
identity for its new product or it could have sought the re- 
peal or amendment of Section 5.39(d). The eae still open 


and Seagram, even at this time, could seek such relief. 
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Neither the course of action selected by Seagram nor that 
authorized by the panel will meet the requirements of jus- 
tice and basic principles. The very nature of the regulated 
industry requires that every distiller have opportunity to 
be heard before changes are made in the rules with which 
they must live. 

4. The industry has lived with the Act and the Secre- 
tary's regulations for thirty years with a minimum of grum- 
bling. The stability of the regulations has been the major 
factor upon which management has made decisions involving 
hundreds of millions of dollars. Of necessity, these deci- 
sions frequently involve products produced today for consump- 


tion many years in the future. Thus, the continuing vitality 


of the regulations under which the industry must live is of 


vital concern to petitioners. 

The government appellees have recognized this fact of 
regulatory life and their regulations and amendments have 
been made on a prospective basis. Prospective amendments to 
regulations are fair and serve to maintain the regulatory 
parity between all members of the industry. Amendments with-— 


out notice or hearing upon petition of individual distillers 
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must inevitably result in discrimination against all the other 
distillers which have conducted their business in accordance 
with and in reliance upon the regulations being eoaatiy, bind- 
ing on all. | 

If the panel's procedural remedy is approved, Seagram 
may be placed in a favored position, for the substance of the 
decision is that the regulations will be subject: to ad hoc de- 
cisions on the basis of proffers of proof to Cnalsecratary, en 
camera every time an application is filed. Since the panel 
made no provision for hearing on such applications, the indus- 
try could easily be disadvantaged for the benefit of one mem- 


ber. 


In this case, the right to claim age for distilled 


spirits is a valuable right which has an important influence 

on the purchase of whiskey by consumers (J.A., vol. II, p. 99A). 
A retroactive decision in favor of Seagram would place the re- 
mainder of the industry in an untenable Commeeitive position. 

As Seagram claims,2/ it would have a five-year EReantace over 
the rest of the industry. During this period it could and 


would wring every last advertising advantage out of its claim 


5/ J.A., Vol. II, p- 102A. 
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of age for neutral spirits. This would have an immediate and 
continuing adverse effect on the sale of all whiskey by other 
distillers including the petitioners herein. 

Petitioners have lived with and up to the regulations 


for more than thirty years. They will continue to do so. They 


have no desire to support outmoded regulations which stifle 


technological advances merely for the sake of stability. They 
must, however, insist on their right to be heard before regu- 
lations are either applied contrary to their specific terms 

or other administrative actions are taken which would require 


extensive changes in their method of doing business. 
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CONCLUSION 
The foregoing demonstrates that the questions pre- 
sented go to the very heart of the administrative process. 
These considerations call for review by the Court en banc 
of the important questions raised. | 
For these reasons, petitioners respectfully request 
hearing before the Court en banc. 
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